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IN THE 


United States Court of Appeals 

for the District of Columbia 


April Term, 1945 


No. 8983 


SAMUEL RUBEXSTEIN, an individual doing business 
as New York K & R Bakery, Appellant 

vs. 

UNITED STATES OF AMERICA, Appellee 


BRIEF OF APPELLANT 


Statement of the Case 

Appellant is engaged in the manufacture and sale of 
bakery products solely and exclusively within the District 
of Columbia. It is conceded by Appellee that no sales were 
made by Appellant for consumption outside of the District 
of Columbia during any of the times when the acts com¬ 
plained of were alleged to have been committed by Appel¬ 
lant, or since such times. 

Appellee alleges in its Complaint that Appellant violated 
the Federal Food, Drug and Cosmetic Act (21 U. S. C. A., 
301 et seq.) y (hereinafter referred to as the Food Act), by 
introducing and delivering adulterated bakery products for 
introduction into interstate commerce, (relying on the defi- 
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nition in said Act of the “interstate commerce” as mean¬ 
ing “commerce within the District of Columbia”). 

The action is one for an injunction, under the Food Act 
to enjoin Appellant, his servants, agents, employees and all 
persons acting under, through or for him, from introducing 
or delivering for introduction into interstate commerce, and 
from manufacturing within the District of Columbia, any 
food that is adulterated. 

Appellant filed a motion to dismiss the Complaint tiled 
herein upon the ground that Congress in enacting local 
health laws for the protection of Washington citizens from 
adulterated foods, thereby fullv covered the strictlv local 
field with respect to the manufacture and sale of bakery 
products within the District of Columbia. Appellant con¬ 
tends that such local laws were designed and intended by 
Congress to subject merchants doing business wholly with¬ 
in the District to the sole jurisdiction of such local laws and 
that the Federal Food Act is inapplicable where its opera¬ 
tion conflicts in effectuating compliance with local laws reg¬ 
ulating wholly local food industries. 

Appellee at the time of filing its Complaint also filed a 
motion for a preliminary injunction. The Court below de¬ 
nied Appellant’s motion to dismiss the Complaint and grant¬ 
ed Appellee’s motion for a preliminary injunction, from 
which orders this appeal is taken. 

Jurisdictional Statement. 

This Appellate Court has jurisdiction of the appeal by 
virtue of: 

Judicial Code 128, U. S. C. A., Title 28, Sec. 225, 
which provides: 

“(b) Review of interlocutory orders or decrees of dis¬ 
trict courts. 

The circuit court of appeals shall also have appellate jur¬ 
isdiction— 
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First. To review the interlocutory orders or decrees of 
the district courts which are specified in section 227 of this 
title.” 

Judicial Code 129, U. S. C. A., Title 28, Sec. 227, 
which provides: 

“Where, upon a hearing in a district Court # * * an in¬ 
junction is granted * * * by an interlocutory order or de¬ 
cree * * * an appeal may be taken from such interlocutory 
order or decree to the circuit court of appeals: * * * The 
appeal to the circuit court of appeals must be applied for 
within thirty days from the entry of such order or decree, 
and shall take precedence in the appellate court; * * 

Rule 10 b of the General Rules of the United States 
Court of Appeals. 

Statement of Points. 

The only question submitted to the Court of Appeals in 
this case is, 

“Whether Congress having the dual function of legislat¬ 
ing for the District of Columbia in relation to its local af¬ 
fairs as well as in its relation with the several states, and 
having exercised its function as a local or state legislature 
by enacting local laws designed to fully cover the entire 
local field with respect to the manufacture and sale of bak¬ 
ery products within the District of Columbia intended to 
subject merchants doing business wholly within said Dis¬ 
trict to such local laws, the Federal laws on the same sub¬ 
ject, or both?” 


Summary of Argument. 

The Appellant argues that Congress has authorized and 
empowered the Commissioners of the District of Columbia 
to make and enforce reasonable and usual police regula- 
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tions for its citizens doing business wholly within the Dis¬ 
trict of Columbia with respect to the manufacture and sale 
of bakery products. 

The Appellant further contends that the provisions of 
the Federal Food Act under which this proceeding is 
brought parallels in substantially every respect the local 
laws and regulations upon this subject of adulterated foods. 

Therefore, this Appellant contends that Congress did not 
intend to make applicable to the District of Columbia the 
Federal Food Act, designed to apply in matters “inter¬ 
state," in lieu of, or in conflict with, the laws and regula¬ 
tions delegating to the Commissioners of the District of Col¬ 
umbia the enforcement of violations upon the same subject 
matter, wholly “intra-District.” 

Argument. 

The fact that Congress has enacted local laws for the Dis¬ 
trict of Columbia which it deemed ample for the protection 
of District citizens covering food and health violations 
would clearlv indicate the desire and intention of Congress 
to make applicable the local rather than Federal laws in a 
wholly local situation. It need not follow that the local 
laws applicable to the District alone be identical in every 
respect to provisions in the Federal law on the same subject 
which otherwise are enforceable on “interstate” and not 
“intrastate” matters. 

It must be conceded that legislation dealing with health 
matters would certainly be exclusively within the purview 
of the police power of a state, and in the instant case, the 
District of Columbia. From the inception of the District 
as the National Capital, Congress, under its constitutional 
power as a local legislature, has enacted laws governing 
health conditions in this city which are inapplicable else¬ 
where. It is an elementary principle that Congress in pur- 
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suance of its commerce powers may legislate as to “ inter¬ 
state” commerce but may not invade the police powers of 
the several states. 

"Without dealing with numerous cases on this subject 
which have arisen in the course of years, we cite herein the 
opinion of this Appellate Court in the recent case of Unit¬ 
ed States vs. Carmen Beach decided by this Court on July 
24,1944. Although the decision of the Court (setting aside 
the conviction below under the Mann Act) was reversed by 
the United States Supreme Court in an opinion rendered 
on February 26, 1945 (Xo. 620—October term, 1944), it is 
to be noted that on the precise point raised herein, the Su¬ 
preme Court was not in conflict with the findings of this 
Appellate Court. In fact, the Supreme Court confirmed 
the principle that where Congress has enacted local legisla¬ 
tion fully covering the local field on any purely local mat¬ 
ters, the local rather than the Federal laws would prevail. 
In the opinion of this Appellate Court rendered in the Car¬ 
men Beach case, Mr. Chief Justice Groner stated: 

“We are obliged, at the outset, to admit that the lit¬ 
eral language of the act justifies the judgment below 
and its affirmance by this Court. But, as Mr. Justice 
Frankfurter recently remarked, ‘The notion that be¬ 
cause the words of a statute are plain, its meaning is 
also plain, is merely pernicious over-simplification’ 
(U. S. vs. Monia, 317 U. S., 424, 431). And this, he said 
is true, because, 

“A statute like other living organisms derives sig¬ 
nificance and sustenance from its environment, from 
which it cannot be severed without being mutilated. Es¬ 
pecially is this true where the statute like the one be¬ 
fore us, is part of a legislative process having a his¬ 
tory and a purpose. The meaning of such a statute 
cannot be gained by confining inquiry within its four 
corners. Only the historic process of which legisla¬ 
tion is an incomplete fragment—that to which it gave 
rise as well as that which gave rise to it—can yield its 
true meaning.” 
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The Respondent Carmen Beach, was convicted in the Dis¬ 
trict Court of the United States for the District of Columbia 
. of transporting another woman in Washington, D. C., for 
the purpose of prostitution, in violation of the Mann Act, 
36 Stat. 825, 18 U. S. C. #397, tt seq. Section 2,18 U. S. C. 
#398, which makes it a penal offense knowingly to “trans¬ 
port or cause to be transported, or aid or assist in obtain¬ 
ing transportation for, or in transporting, in interstate * * * 
commerce, or * * * in the District of Columbia, any woman 
* * * for the purpose of prostitution * * * or with the intent 
and purpose to induce, entice, or compel such woman * • * 
to give herself up to debauchery, or to engage in any other 
immoral practise, * * The prohibited transportation 

with the intent or purpose to induce or entice the woman 
transported to practise prostitution violates the statute. 

This Appellate Court set aside the conviction on the 
ground that the Mann Act was inapplicable to transporta¬ 
tion taking place wholly within the District. 144 F. 2d 533. 

This Court found support for its conclusion in the num¬ 
erous acts of Congress enacting local laws for the District, 
which make it a criminal offense for “any prostitute’’ to 
invite or persuade any person to go with her to any build¬ 
ing for the purpose of prostitution, or for any person to en¬ 
tice or force any woman to go to a house of assignation, or 
for any person to invite, induce or procure another to en¬ 
gage in prostitution or to go any place for purposes of 
prostitution. 

The Supreme Court reversed the decision of this Appel¬ 
late Court in the following language: 


“But none of these enactments of local application 
speak of ‘transportation’ for immoral purposes, which 
is the act condemned by the Mann Act. The Mann Act 
not only penalizes such transportation in interstate 
commerce, which is defined in Sec. 1,18 U. S. C. Sec. 397, 
as including any commerce into or out of the District, 
but it specifically and repeatedly includes in its prohi¬ 
bition, such transportation ‘in any territory or the Dis- 
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trict of Columbia.’ Congress in enacting the Mann 
Act, made it perfectly plain by its Committee Reports 
on the proposed legislation that it was intended to ap¬ 
ply to transportation taking place wholly within the 
District of Columbia. II. Rep. No. 47, 61st Cong., 2d 
Sess., p. 2; S. Rep. No. 886; 61st Cong., 2d Sess., p. 2. 
Both Reports declare: ‘All of the provisions which made 
the crime depend upon transportation in interstate or 
foreign commerce are made applicable to the District 
of Columbia, the Territories and possessions of the 
United States, including the Panama Canal Zone, with¬ 
out regard to the crossing of district, territorial, or 
state lines # * V This was recognized both by the pro¬ 
ponents and by the opponents of the bill on the floor of 
the House. 45 Cong. Rec. 812-813, S16; 45 Cong. Rec. 
App. 14. (The point was not debated in the Senate.) 
Congress thus, through the exercise of its police power 
over the District, followed its usual policy of extending 
legislation based on the commerce power to the same 
substantive acts taking place wholly within the Dis¬ 
trict. 

“Whether the District was already adequately pro¬ 
tected from the evils of prostitution without the added 
prohibition of transportation for that purpose, was for 
Congress, not the courts, to decide. The prohibition 
was deliberately adopted by Congress, and it conflicts 
with no other legislation applicable in the District. 
Hence, the present reversal of the conviction for its vio¬ 
lation was erroneous.” (Italics ours.) 

In this decision it is notable that the Supreme Court does 
not take issue with the fundamental principle espoused by 
this Appellate Court to the elfect that local laws on the same 
subject mutter would take precedence over Federal laws 
if there were conflict. The Court found that “transporta¬ 
tion” was an element lacking in the local laws under which 
no prosecution could be made. Thereupon, it concluded 
that it was the desire and intent of Congress to make such 
“transportation” a crime in addition to those elements of 
prostitution already fully covered by the local law. Sig¬ 
nificantly, the Court did not refer to the fact that violation 
of the Federal law carried greater penalties than violations 
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of the local laws dealing with prostitution, and it may be 
assumed that had the local laws on prostitution contained 
provisions whereby prosecution for “transportation” was 
made possible, the Court would then have held that this in 
fact was duplication and prosecution under the local stat¬ 
ute was compulsory. In short, the difference between the 
decisions of this Appellate Court and the Supreme Court 
rests upon the fact that transportation was indeed a new 
and different criminal act for which no prosecution could be 
brought under the local laws. 

It is further significant that the prosecution under both 
the local laws dealing with prostitution and the Mann Act 
rested with the United States Attorney charged with the 
responsibility of enforcing both laws. Xo conflict of au¬ 
thority is found where a single agency determines the course 
to be pursued in the enforcement of law. 

The case at Bar is brought by the United States Attorney 
on behalf of the Federal Government. However, viola¬ 
tions of the local laws and regulations on the same subject 
matter are prosecuted in the Criminal Division of the Mu¬ 
nicipal Court of the District of Columbia by the Corpora¬ 
tion Counsel on behalf of the District Commissioners. Thus, 
we find conflict between prosecuting officials as to the advis¬ 
ability or inadvisability of subjecting an alleged offender 
to either or both types of enforcement for the same of¬ 
fenses. 

The facts of the instant case are wholly dissimilar to those 
of the Carmen Beach case, supra. Nevertheless, the law 
involved is to be found in the precedents controlling the 
judgment of this Appellate Court and the Supreme Court in 
that case. This is an appeal, not from a criminal convic¬ 
tion but from an equitable proceeding to restrain Appellant 
from performing certain acts for which it is claimed he 
could be criminally prosecuted. This injunctive proceed¬ 
ing has been brought by the United States Attorney on be- 
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half of the Federal Government for an alleged violation of 
a Federal act. It is our contention that all those things com¬ 
plained of in the original proceeding were properly punish¬ 
able through the Commissioners of the District of Colum¬ 
bia by prosecution at the hands of the Corporation Counsel 
on the complaint of the District Public Health Officer. It is 
our contention that although the identical language of the 
Federal P^ood Act may not be found verbatim in the laws 
of Congress granting powers to the District Commissioners 
and the Health Officer for public health protection of Dis¬ 
trict citizens, that, nevertheless, everything with which this 
Appellant has been charged is fully included in the general 
provisions of such local Congressional acts on the subject 
and the regulations promulgated by the District Commis¬ 
sioners in pursuance of the powers delegated to them by 
Congress. 

It is conceded that this is the first instance in which the 
Federal Government has sought to invoke the Federal Food 
laws upon citizens of the District in a case involving whol¬ 
ly “intra-District” commerce. Admittedly numerous prose¬ 
cutions have been made under the existing Food Act and its 
predecessor for violation of the “interstate” features. 
Hence, the implications which may be seen from the success¬ 
ful prosecution of this action by the Appellee are of mo¬ 
mentous importance to all the citizens of the District of Col¬ 
umbia, who are without representation in the Congress of 
the United States and who are dependent wholly upon pres- 
identially appointed Commissioners for the administration 
of their municipal government. If, in these precarious 
times when our Federal Government has already grown to 
immense proportions, our Courts are to hold that it is the 
function of this Government to supersede the heretofore 
recognized authority responsible to our citizens for health 
protection, grave problems involving confused jurisdiction 
may well result. 
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In the argument of this case before the Court below it was 
readily conceded by counsel for the Appellee that if the 
proceedings against a small merchant may be successfully 
brought under the facts in this case, the Federal Govern¬ 
ment will unquestionably have the full authority to control 
every phase of business operation, (wherein the public 
health is involved), of every manufacturer and purveyor of 
food and food products in the District of Columbia. It 
would mean that the owner of every corner candy store, 
drugstore, icecream parlor, grocery, restaurant, hotel, 
boarding house, caterer and bakery, no matter how small 
or restricted his trade may be, would be subject at all times 
to the jurisdiction and control of the vast Federal Govern¬ 
ment and its agencies for inspection, regulation and prose¬ 
cution, if in the opinion of such agencies the manner in 
which the food was manufactured, prepared, sold or dis¬ 
tributed involved adulteration or contamination of the food. 
It is idle to suggest that this would not be the practical con¬ 
sequences resulting from a failure on the part of this Ap¬ 
pellate Court to reverse the Court below. If the oppor¬ 
tunity is advanced, it may be expected that it will be zeal¬ 
ously seized lest those officials charged with the enforcement 
of the act be accused of discrimination against any partic¬ 
ular class or group of food manufacturers or dispensaries. 

It must be obvious that if such far-reaching inspection 
and regulatory practises arise that conflict between federal 
and municipal health inspectors covering precisely the same 
establishments, will cause a chaotic situation. Certainly, 
it is not the intent of Congress to enforce duplication of in¬ 
spection staffs and prosecuting officials for the same of¬ 
fenses, incidentally creating an unnecessary expense and 
burden to the taxpayers of the Nation. 

It is far more logical to expect that Congress has at all 
times intended that the District of Columbia in the manage¬ 
ment of its wholly local matters should be subject to the le- 
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gaily constituted agency set up by Congress in precisely 
the same manner as the several states have retained their 
police power untouched by constitutional restrictions, free 
from Congressional action as part of their sovereign rights. 
Any other conclusion would indicate that Congress desired 
to render useless the intricate machinery which it has care¬ 
fully constructed over a period of years in establishing the 
D. C. Public Health Department with its corps of expert of¬ 
ficials and trained inspectors, especially qualified and cap¬ 
able of performing the duties assigned them by numerous 
acts of Congress and legally authorized ordinances estab¬ 
lished by the District Commissioners. A study of the lat¬ 
ter should put at rest any fear that the District of Columbia 
is lacking in safeguards to the public from the sale or man¬ 
ufacture of adulterated foods for local consumption by mer¬ 
chants subject to such laws and ordinances. 

Statutes, Regulations and Legislative History. 

Provisions of the Federal Food, Drug and Cosmetic Act 
(21 U. S. C. A. 301, et seq.) which are applicable herein are 
as follows: 

Title 21, Sec. 342 (a) 3 and 4 United States Code An¬ 
notated. 

Adulterated Food 

“Sec. 342. A food shall be deemed to be adulterated 
* * * (a) (3) if it consists in whole or in part of any 
filthy, putrid, or decomposed substance, or if it is other¬ 
wise unfit for food; or (4) if it has been prepared, pack¬ 
ed or held under insanitary conditions whereby it may 
have become contaminated with filth, or whereby it may 
have been rendered injurious to health; * * 

Title 21, Sec. 331 (a) and (g) United States Code An¬ 
notated: 

Subchapter 111—Prohibited Acts and Penalties 

331—Prohibited Acts 

“The following acts and the causing thereof are here¬ 
by prohibited; (a) The introduction or delivery for in¬ 
troduction into interstate commerce of any food, drug, 
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device, or cosmetic that is adulterated or misbranded. 
* * * (g) Tlie manufacture within any territory of any 
food, drug, device, or cosmetic that is adulterated or 
misbranded." 

The misbranding provisions of the foregoing sections of 
the Food Act are not in question in this proceeding. 

Presented herewith are the acts of Congress and regula¬ 
tions promulgated thereunder by the District Commission¬ 
ers covering the public health held in relation to the manu¬ 
facture and sale of food. Appellant contends that these 
statutes and regulations constitute overwhelming proof of 
the proposition that it was the intent of Congress to have 
such laws and ordinances function exclusively for the regu¬ 
lation of manufacturers and merchants engaged in the local 
food business. 

Although not precisely in point in connection with the 
immediate subject under consideration herein, it is signif¬ 
icant that under the Act of Congress of December 21, 1898, 
30 Stat. 76o, 766 and 767, the Commissioners of the District 
of Columbia were authorized to appoint a Board of Flour 
Inspectors and such statute contains specific provisions 
pertaining to the quality of hour, its manner and character 
of manufacture and packing. 

Under the Act of Congress of February 17, 1898, 30 Stat. 
246, 247 and 248 authority for the prevention of food and 
drug adulteration is given to the Government of the District 
of Columbia and authority for the enforcement of the law 
under the direction of the Commissioners of said District is 
placed in the local Health Officer, in the Code of Laws of 
the District of Columbia (1940), Title 33 (20) in the follow¬ 
ing language: 

TITLE 33—FOODS AND DRUGS 
Chaptei: 1 — Adulteuatiox 

T. 33-101 (T20:1221) Adulterated foods or drugs 

not to be sold or exposed for sale. No person shall, 

within the District of Columbia, bv himself, or bv his 

• • 
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servant or agent, or as tlie servant or agent of any 
other person, sell, exchange, or deliver, or have in his 
custody or possession with the intent to sell or ex¬ 
change, or expose or offer for sale or exchange, any 
article of food or drug which is adulterated within the 
meaning of this chapter. (Feb. 17, 1898, 30 Stat. 246, 
c. 25, sec. 1) (See U. S. C. Title 21, #321 et seq.) 

T. 33-102 (20:1222) Definition of “drug” and 
“food.” Beat quality to be furnished. * * * The term 
“food,” as used in this chapter, shall include confec¬ 
tionery, condiments, and all articles used for food or 
drink by man, and if there be more than one quality of 
any article of food or drug known by the same name the 
best quality thereof shall be furnished to the purchaser, 
unless he otherwise requests at the time of making such 
purchase, or unless he be notified at such time of the 
inferior quality of the article delivered. (Feb. 17, 1898, 
30 Stat. 246, c. 25, sec. 2.) 

T. 33-103 (20:1223.) Adulterated article defined. An 
article shall be deemed to be adulterated within the 
meaning of this chapter: 

(a) * * * 

(b) In the case of food: * * * eighth, in the case of 
Hour, if it is not composed entirely of one single ground 
cereal; nine, in the case of bread, if there is any addi¬ 
tion of alum, sulphate of copper, borax, or sulphate of 
zinc, or other poisonous or harmful ingredient, and if it 
contains more than thirty-one per centum of moisture, 
more than two per centum of ash, and less than six and 
twenty-live one-hundredths per centum of albuminoids; 
* * * (Feb. 17, 1898, 30 Stat. 246, c. 25, sec. 3; June 30, 
1906, 34 Stat. 768, c. 3915; U. S. C. T. 21, Feb. 27, 1925, 
43 Stat. 1006, c. 358, sec. 13. District of Columbia v. 
Coburn, 35 App. D. C. 324.) 

T. 33-104 (20:1224) Buies and regulations for col¬ 
lecting and, examining drugs and food. — Health offi¬ 
cer. It shall be the dutv of the health officer of the Dis- 
trict of Columbia, under the direction of the commis¬ 
sioners of said District, to adopt such measures as may 
be necessary to facilitate the enforcement of this chap¬ 
ter, and prepare rules and regulations with regard to 
the proper method of collecting and examining drugs 
and articles of food in said District. (Feb. 17, 1898, 30 
Stat. 247, c. 25, sec. 4.) 



14 


T. 33-103 (20:1223) Complaints to be investigated. 
—It shall be the duty of the health officer to investigate 
a complaint for a violation of any of the provisions of 
this chapter on the information of any person who lays 
before him satisfactory evidence by which to substan¬ 
tiate such complaint. (Feb. 17, 1898, 30 Stat. 247, c. 25, 
sec. 5.) 

T. 33-106 (20:1226) Drug and food samples to be 
sold to agents of health department. Every person of¬ 
fering for sale or delivering to any purchaser any drug 
or article of food included in the provisions of this 
chapter shall furnish to any analyst or other officer or 
agent of the health department, who shall apply to him 
for the purpose and shall tender him the value of the 
same, a sample sufficient for the purpose of analysis 
of any such drug or article of food which is in his pos¬ 
session. (Feb. 17, 189S, 30 JStat. 247, c. 25, sec. 6.) 

T. 33-107 (20:1227) Portion of sample analyzed to 
be sealed and retained for defendant. In all cases 
where anv drug or article of food shall be taken as a 
sample to be examined and analyzed the person mak¬ 
ing the analysis shall reserve a portion of the sample 
which shall be sealed, for a period of thirty days from 
• the time of taking such sample, and in case of a com¬ 
plaint the reserved portion alleged to be adulterated 
shall, upon application, be delivered to the defendant 
or his attornov. (Feb. 17, 1898, 30 Stat. 248, c. 23, sec. 

7 .) 

T. 33-108 (20:122S) Representative of health de¬ 
partment not to be interfered with. No person shall 
hinder, obstruct, or in any way interfere with any in¬ 
spector, analyst, or other person of the health depart¬ 
ment in the performance of his duty in carrying out the 
provisions of this chapter. (Feb. 17, 1898, 30 Stat. 248,. 
c. 25, sec. S.) 

T. 33-109 (20:1229) Prosecutions; penalties. All 

prosecutions under this chapter shall be in the police 
court of said District, on information brought in the 
name of the District of Columbia, and on its behalf; and 
any person or persons violating any of the provisions 
of this chapter shall be deemed guilty of a misdemean¬ 
or, and upon conviction shall be punished by a fine of 
not less than five dollars nor more than one hundred 
dollars. (Feb. 17, 1898, 30 Stat. 24S, c. 25, sec. 9.) 
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The language of Sec. 101, supra, including specific prohi¬ 
bition against the sale, exchange or delivery of adulterated 
foods, in addition indirectly prohibits the manufacture of 
the same since the mere possession or custody of such adul¬ 
terated foods, with the intent to sell or exchange or expose 
or offer for sale or exchange is likewise in violation of the 
statute. 

Although the Appellee may claim that the Federal Food 
Act is more specific, by including filthy, putrid or decom¬ 
posed substances, etc., in its definition of adulteration than 
that provided in Sec. 103, supra, it is to be noted in the defi¬ 
nition of adulterated bread that the presence of “other poi¬ 
sonous or harmful ingredients” is prohibited by this sec¬ 
tion. This definition is unquestionably sufficiently broad to 
include all of the specific language contained in the food 
act. 

In the Court below Appellee made much of the point that 
although the adulteration definitions of Sec. 103 included 
reference to bread, that the Complaint herein charged the 
adulteration, within the meaning of the Food Act, of bread, 
rolls, coffee cake, sugar doughnuts, chocolate covered dough¬ 
nuts and raisin bread. This is indeed a narrow interpre¬ 
tation of the true spirit and meaning of the local statute as 
it can hardly be argued that these products are anything 
but bread in a variety of forms. The mere presence of rai¬ 
sins in raisin bread or of sugar in coffee cake, or the dimin¬ 
utive form of bread as it appears in rolls, can not be cal¬ 
culated as changing the essential characteristic of bread, 
the basic food of man. 

Control of food industries by the District Commissioners 
was included in the General License Law of the District of 
Columbia Code (1940 Edition), found in Chapter 23-T. 47- 
2301 et seq. (20:1701 et seq.) as follows: 

T. 47-2301 (20:1701). “Licenses required for busi¬ 
ness or profession—Application—Transfer of license 
—Signing and sealing. 
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Xo person shall engage in or carry on any business, 
trade, profession, or calling in the District of Columbia 
for which a license fee or tax is imposed by the terms 
of this chapter without having first obtained a license 
so to do. Applications for licenses shall be made to 
the commissioners of the District of Columbia or their 
designated agent, and no license shall be granted until 
payment for the same shall have been made. Every li¬ 
cense shall specify by name the person, firm, or cor¬ 
poration to which it shall be issued, the business, trade, 
profession, or calling for which it is granted, and the lo¬ 
cation at which such business, trade, profession, or 
calling is to be carried on. Licenses granted under the 
terms of this chapter may be assigned or transferred 
on application upon the conditions applicable to grant¬ 
ing the original licenses, and the commissioners of the 
District of Columbia or their designated agent shall 
issue a certificate of such assignment of transfer upon 
the payment to the District of Columbia of a fee of $1 
therefor. All licenses and transfers issued or grant¬ 
ed shall be signed by the commissioners of the District 
of Columbia or their designated agent and impressed 
with a seal to be adopted by the commissioners of the 
District of Columbia. (July 1, 1902, 32 Stat. 622, eh. 
1352, Sec. 7, par. 1; July 1,1932, 47 Stat. 550, ch. 366.).” 

T. 47-2327 (20:1727). “Commission merchants in 
food; bakeries; bottling establishments; groceries; 
markets, restaurants, (a) Commission merchants deal¬ 
ing in food or food products shall pay a license fee of 
$5 per annum. 

(b) Owners or managers of bakeries, bottling estab¬ 
lishments, candy-manufacturing establishments, gro¬ 
cery stores, ice-cream manufacturing establishments, 
meat shops, and market stands handling food or food 
products shall pay a license fee of $5 per annum; Pro¬ 
vided, That if any licensee hereunder shall conduct up¬ 
on the same premises more than one of the callings here¬ 
in listed, no additional fee shall be required. 

(c) Owners or manager of delicatessens, ice-cream 
parlors, restaurants, soda fountains, or soft-drink es¬ 
tablishments shall pay a license fee of $15 per annum: 
Provided, That if any licensee hereunder shall conduct 
upon the same premises more than one of the callings 
herein listed in paragraph (b) of this section, no addi- 
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tional fee shall be required. Within the meaning of 
paragraph (c) of this section a restaurant shall be any 
place where food or refreshments are served to tran¬ 
sient customers to be eaten on the premises where sold. 

(d) Wholesale dealers in fish or other marine prod¬ 
ucts shall pay a license fee of $30 per annum. 

(<<*) Owners or managers of dairies shall pay a license 
fee of $160 per annum. 

(f) All dealers in food or food products not listed 
herein, or elsewhere in this chapter, shall pay a license 
fee of $5 per annum. (July 1, 1002, 32 Stat. 622, c. 1352, 
sec. 7; July 1,1932, 47 Stat. 554, c. 366, par. 27.).” 

In addition to other powers granted in the same Act to 
the District Commissioners, they are authorized to make 
regulations and to bring about prosecutions for violations 


thereof as follows: 

T. 47-2345 (20:1754) **Promulgation of regulations 
authorized; revocation of licenses. —The commissioners 
are further authorized and empowered to make any 
regulations that may be necessary in furtherance of the 
purpose of this chapter and to revoke any license is¬ 
sued hereunder when, in their .judgment, such is deem¬ 
ed desirable in the interest of public decency or the pro¬ 
tection of lives, limbs, health, comfort, and quiet of the 
citizens of the District of Columbia, or for any other 
reason they may deem sufficient. (July 1, 1902, 32 Stat. 
622, c. 1352, sec. 7; Julv 1,1932, 47 Stat. 563, c. 366, par. 
46.)” 


T. 47-2346 (20:1755) ” Prosecutions .—Prosecutions 

for violations of any of the provisions of this chapter, 
or of any section added hereto from time to time by the 
Commissioners of the District of Columbia, or of any 
regulation made bv the commissioners under authority 
of this chapter, shall be on information in the police 
court of the District of Columbia by the corporation 
counsel of the District of Columbia or any of his assist¬ 
ants. (July 1, 1902, 32 Stat. 622, c. 1352, sec. 7; July 1, 
1932, 47 Stat. 563, c. 366, par. 47.) ” 

T. 47-2347 (20:1756) **Penalties .—Any person vio¬ 
lating any of the provisions of this chapter, or addi¬ 
tions thereto made from time to time by the Commis¬ 
sioners of the District of Columbia, where no specific 
penalty is fixed, or the violation of any regulation made 
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by the commissioners under the authority of this chap¬ 
ter, shall upon conviction be fined not more than $300.00 
or imprisoned for not more than ninety days. Any per¬ 
son failing to file any information required by this 
chapter, or by any regulation of the Commissioners of 
the District of Columbia made under the provisions 
hereof, or who in filing any such information makes 
any false or misleading statement, shall upon convic¬ 
tion be fined not more than $300 or imprisoned for not 
more than ninety days. (July 1, 1902; 32 Stat. 622, c. 
1352, sec. 7; July 1, 1932, 47 Stat. 563, c. 366, par. 48.) ” 

The further authority of the Commissioners of the Dis¬ 
trict of Columbia to make and enforce all reasonable and 
usual police regulations may be found in the District of Col¬ 
umbia Code (1940 Edition) Title 1, in the following lan¬ 
guage : 

Title 1-224 (20:32) Police Regulations Authorized 
in certain cases. 

The Commissioners of the District of Columbia are 
hereby authorized and empowered to make, modify, and 
enforce usual and reasonable police regulations in and 
for said District as follows: * * * 

Title 1—226 (20:34) Regulations for protection of 
life, health and property. 

The Commissioners of the District of Columbia are 
hereby authorized and empowered to make and enforce 
all such reasonable and usual police regulations in ad¬ 
dition to those already made under sections 1-224, 1- 
225, as they may deem necessary for the protection of 
lives, limbs, health, comfort and quiet of all persons 
and the protection of all property within the District 
of Columbia. (Feb. 26, 1892, 27 Stat. 394, Res. Xo. 4 
#-•) 

Title 1—224 a. Additional penalties for violation of 
regulations. 

The Commissioners of the District of Columbia are 
hereby authorized to prescribe reasonable penalties of 
line not to exceed $300 or imprisonments not to exceed 
ten days, in lieu of or in addition to any fine, for the 
violation of any building regulation promulgated under 
authority of section 1-228, and any regulation promul¬ 
gated under authority of section 1-224, and any regu¬ 
lation promulgated under authority of section 1-226. 
(Dec. 17,1942, 56 Stat. 1056, ch. 762, Sec. 7.) 
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Pursuant to the authority vested in them by Sec. 2345, 
supra, the District Commissioners promulgated regula¬ 
tions dealing with the licensing of food establishments, in¬ 
cluding bakeries; as follows: 

LAWS AND REGULATIONS 
RELATING TO FOOD 

IN FORCE IN THE DISTRICT OF COLUMBIA 

July 1 , 1938 

“An Ordinance To prevent the sale of unwholesome 
food in the District of Columbia 

(Title as tiled by commissioners’ order of June 2, 
1902, originally, ‘An ordinance to prevent the sale of 
unwholesome food in the cities of Washington and 
Georgetown, as amended by commissioners’ orders of 
Jan. 2, 1902, April 21, 1903, Jan. 31, 1911, and March 
4,1911.’) 

* # # 

Be it ordained and enacted by the board of health 
of the District of Columbia, That no person shall know¬ 
ingly sell, or cause to be sold, within the District of Col¬ 
umbia, any impure, diseased, decayed, or unwholesome 
provisions, nor shall any person fraudulently adul¬ 
terate, for the purpose of sale within said District, any 
bread or other material intended to be used for food 
with any substance of a poisonous character, or any 
substance injurious to health; and any person violat¬ 
ing the provisions of this section shall, upon convic¬ 
tion thereof, be punished by a fine of not less than $10 
nor more than $50 for each and every such offense. 

* w 

• * * 

Sec. fib. That no occupant of any building, room, 
stand, stall, or other place in the District of Columbia 
where cattle, sheep, hogs, poultry, or other animals 
slaughtered or killed, and no occupant of any building 
room, stand, stall, or other place in said District where 
milk, game, poultry, fish, vegetables, fruits, groceries, or 
other articles of food are prepared, kept, sold, or offer¬ 
ed for sale shall permit such place or an appurtenance 
thereto to be unnecessarily unclean and unwhole¬ 
some. No person who slaughters or kills in said Dis¬ 
trict any cattle, sheep, hogs, poultry, or other animals, 
and no person who prepares, keeps, sells, or offers for 
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sale any meat, game, poultry, fish, vegetables, fruits, 
groceries, or other article of food shall permit any im¬ 
plement, knife, measure, or utensil used in connection 
therewith to be unnecessarily unclean or unwholesome 
or in unfit condition for use in connection with the 
slaughtering or killing of cattle, sheep, hogs, poultry, or 
other animals, or for the preparation, keeping, selling, 
offering for sale, and delivery of meat, game, poultry, 
fish, vegetables, fruits, groceries, or other articles of 
food. 

Any person who violates any of the provisions of this 
regulation shall, upon conviction thereof, be punished 
by a fine of not more than $25 for each and every of¬ 
fense. (Commissioners’ Regulation of October 6, 1904.) 

Sec. Gc. Xo person shall expose for sale on any 
public highway or in any market, store, shop, stand, or 
stall, or in any open lot, or transport over any public 
highway to any place for sale there or elsewhere, in the 
District of Columbia, any meat, fish, plucked poultry or 
game bird, dressed rabbit or squirrel, butter, butterine, 
oleomargarine, lard, compound or substitute, cheese, 
candy, cake, bread, dates, figs, or any food whatsoever 
of a kind not commonly washed, peeled, shelled, or cook¬ 
ed, before eaten, unless the same be then and there ef¬ 
fectually and in a cleanly manner wrapped, or cov¬ 
ered and inclosed, so as to protect it from dust and in¬ 
sects. 

* * * 

Sec. Gd. Xo person selling candy, cake, bread, dates, 
figs, butter, or other article of food of a kind not ordi¬ 
narily cooked, peeled, or washed before being eaten, 
shall wrap or cover the same with newspaper or witli 
any other paper previously used for any other pur¬ 
pose. 

• • • 

Sec. 6f. * * * Any person violating any of the pro¬ 

visions of Section 6c., Section 6d., Section 6e., or Sec¬ 
tion 6f. shall be punished by a fine of not less than $1 
nor more than $25 for every such violation. (Commis¬ 
sioners’ Regulation of April 24, 1906.) 

• • « 

Sec. 12. Every manager of a store, market, cafe, 
lunch room, or of any other place where a food or bev¬ 
erage is manufactured or prepared for sale, stored for 
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sale, offered for sale, or sold, which store, cafe, lunch 
room, or other place is in operation at the time of the 
promulgation of this regulation, shall, on or before 
July 1, 1907, register his full name and the location of 
said store, market, cafe, lunch room, or other place, and 
the nature of the business transacted, in a book to be 
kept in the health office for that purpose; and every 
manager of a store, market, cafe, lunch room, or other 
place where a food or beverage is manufactured or 
prepared for sale, stored for sale, offered for sale, or 
sold, that is tirst opened for business after the promul¬ 
gation of this regulation, shall within five days after 
the opening of said store, market, cafe, lunch room, or 
other placed register in like manner. In event of a 
change in the manager or in the location of any store, 
market, cafe, lunch room, or other place aforesaid, the 
manager thereof shall call at the health office within 
five days after such change takes place and make a 
corresponding entry. Any person who violates the 
provision of this regulation shall, upon conviction 
thereof, be punished by a fine not exceeding $25 for 
each and every such offense. (Commissioners’ order of 
April 5,1907.) 

♦ # # 

Sec. 13. Every manager of a store, market, dairy, 
cafe, lunch room, or any other place in the District of 
Columbia where food or a beverage or confectionery 
or any similar article is manufactured or prepared 
for sale, stored for sale, offered for sale, or sold shall 
cause it to be screened effectually, or effectually pro¬ 
tected by power-driven fan or fans, so as to prevent 
Hies and other insects from obtaining access to such 
food, beverage, confectionery, or other article, and 
shall keep such food, beverage, confectionery, or other 
article free from flies and other insects at all times. 
Any person violating the provisions of this regula¬ 
tion shall, upon conviction thereof, be punished by a fine 
of not more than $25 for each and every such offense. 
This regulation shall take effect from and after the ex¬ 
piration of 30 days immediately following the date of 
its promulgation. 

Sec. 14. Every manager of a store, market, dairy, 
cafe, lunch room, or of any other place in the District 
of Columbia where a food or a beverage or confection- 
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ery or any similar article is manufactured or prepared 
for sale, stored for sale, offered for sale, or sold shall 
equip said store, market, dairy, cafe, lunch room, or 
other place with running water or other proper water 
supply if running water be not available and with fa¬ 
cilities and material for the proper washing, and shall 
cause such washing to be done, of the hands of all per¬ 
sons employed therein, and for the proper cleansing, 
and shall cause such cleansing to be done, of said store, 
market, dairy, cafe, lunch room, or other place, and of 
all apparatus, utensils, and materials used in connec¬ 
tion therewith. Any person violating the provisions of 
this regulation shall upon conviction thereof, be pun¬ 
ished by a line of not more than $25 for each and every 
such offense. This regulation shall take effect from and 
after the expiration of 30 days immediately following 
the date of its promulgation. (Commissioners' order of 
May 31, 1907, as amended by orders of June 10, 1907, 
and April 11, 1908.) 

Sec. 15. No person shall use any premises or any 
part of any premises in the District of Columbia for 
the preparation, manufacture, or storage for sale or for 
the offering for sale, exchange or delivery of any food, 
drink, confectionery, or condiment for man, unless such 
premises or part of premises be provided with running 
water or other proper water supply if running water 
be not available and with all necessary facilities, appa¬ 
ratus, and material for the proper cleansing of said 
premises or part of premises, and of all apparatus, 
utensils and materials used in connection therewith, 
and for the proper cleansing of the hands of all the 
persons employed therein. Any person violating any 
of the provisions thereof be punished by a line of not 
more than $25 for each and every such offense, and 
each day’s violation shall be deemed to be a separate 
offense. (Commissioners’ order of November 17, 
1908.)” 

And the following sections enacted Dec. 16, 1941, appear¬ 
ing in the District of Columbia Code (1940), Supplement 
III, as follows: 
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“TITLE 22 


CHAPTER 34 MISCELLANEOUS 
Unwholesome Food 


T. 22-3416. Sale of unwholesome food 'prohibited . 

No person shall sell, or cause to be sold, or offer for 
sale any food which is unwholesome or unfit for use. 
(Dec. 16,1941, 44 Stat. 807, ch. 587, sec. 1.) 

T. 22-3417. ‘Food’ defined. 

For the purposes of sections 22-3416 to 22-3422 the 
term ‘food’ means any article used for consumption by 
a human being or an animal. (Dec. 16, 1941, 55 Stat. 
807, ch. 587 sec. 2.) 

T. 22-3418. Duty of health officer. 

It shall be the dutv of the health officer of the Dis- 
trict of Columbia, and he or his duly appointed agent 
is hereby authorized, to inspect all food possessed or 
offered for sale, and condemn, denature, destroy, seize 
or remove such food as may be unfit for consumption. 
(Dec. 16, 1941, 55 Stat. 807, ch. 587, sec. 3.) 

T. 22-3419. Commissioners to make rules and regu¬ 
lations. 

The Commissioners of the District of Columbia are 
authorized to make such rules and regulations as mav 
be necessary to carry out the provisions of sections 22- 
3416 to 22-3422. (Dec. 16, 1941, 55 Stat. SOS, ch. 5S7, 
sec. 4.) 


T. 22-3420. Prosecutions for violations. 

Prosecutions for violations of any of the provisions 
of sections 22-3416 to 22-3422 or of any regulations 
promulgated thereunder shall be on information in the 
police court of the District of Columbia by the corpo¬ 
ration counsel of the District of Columbia or any of his 
assistants. (Dec. 16, 1941, 55 Stat. 808, ch. 587, sec. 5.) 

T. 22-3421. Penalty for violation. 

Any person violating any of the provisions of sec¬ 
tions 22-3416 to 22-3422 or any of the regulations pro¬ 
mulgated thereunder shall, upon conviction, be fined 
not more than $300 or imprisoned for not more than 
ninety days. (Dec. 16,1941, 55 Stat. 808, ch. 587, sec. 6.) 

T. 22-3422. Sections 22-3416 to 22-3122 supplemental 
to Federal Food, Drug, and Cosmetic Act. 

Sections 22-3416 to 22-3422 shall in no respect be 
considered as a repeal of any of the provisions of the 
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Federal Food, Drug, and Cosmetic Act, but shall be 
construed as supplemental thereto. (Dec. 1(3, 1941, .35 
Stat. SOS, cli. 5S7, sec. 7.)” 

The aforegoing provisions of Chapter 34 were adopted 
after an apparent conflict of authority resulted upon pas¬ 
sage of the Federal Food Act in 193S. The Health Officer 
for the District of Columbia had always possessed author¬ 
ity to regulate the manufacture and sale of adulterated 
foods within the District of Columbia, but by the enact¬ 
ment of the Federal Food Act, included in its definition of 
interstate commerce commerce within the District of Col¬ 
umbia * * it appeared that the Health Officer had been 
deprived of his original authority. It must also be remem¬ 
bered that the earlier Federal Food Act did not define as 
interstate commerce the manufacture and sale of food prod¬ 
ucts wholly within the District of Columbia. 

In order to clarify the jurisdiction of the Health Officer, 
and to make certain that no possible conflict could arise as 
to authority to condemn unwholesome food and prohibit the 
sale or manufacture thereof, this new legislation was pass¬ 
ed with a strong recommendation from the Senate Commit¬ 
tee of the District of Columbia whose report thereon (77th 
Congress, 1st Session, Report Xo. S63, December 4, 1941), 
in part, is as follows: 

‘‘The purpose of II. R. 5694, which was introduced 
at the request of the Commissioners of the District of 
Columbia is to return to the Health Officer of the Dis¬ 
trict of Columbia authority he formerly possessed to 
condemn unwholesome food offered for sale within the 
District. 

Prior to enactment of the Federal Food, Drug, and 
Cosmetic Act, approved June 23, 1939, which took ef¬ 
fect 12 months later, the Health Officer of the District 
of Columbia was empowered to condemn, denature, 
seize, or remove any food offered for sale in the Dis¬ 
trict which was found to be unwholesome or unfit for 
human consumption. The Federal Food and Drug Act 
the purpose of which was ‘to prohibit the movement in 
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interstate commerce of adulterated and misbranded 
food, drugs, devices, and cosmetics, and for other pur¬ 
poses,’ deprived the Health Office of this authority by 
including in its definition of interstate commerce ‘com¬ 
merce within the District of Columbia or within any 
other territory, not organized with a legislative body.’ 

Under the Federal act, any article of food that is 
adulterated or misbranded when introduced into inter¬ 
state commerce shall be liable to be proceeded against 
on libel or information and condemned in any district 
court of the United States within the jurisdiction of 
which the article is found. This is slow and lengthy 
procedure. 

Return to the health officer of the powers formerly 
possessed by him with respect to condemnation of un¬ 
wholesome food is essential to the protection of persons 
within the District of Columbia. The local health de¬ 
partment has the proper organization for prompt and 
strict enforcement of pure food standards within the 
District, and the exercise of such authority would re¬ 
quire no funds other than those which have been ap¬ 
propriated for the functions of the health department. 

It is specifically provided in the bill that it shall in no 
respect be considered as a repeal of any of the provi¬ 
sions of the Federal Food, Drug, and Cosmetic Act, 
but shall be construed as supplemental thereto. 

For the foregoing reasons the Committee and offi¬ 
cials of the District of Columbia urge enactment of H. 
R. 5694.” 

The foregoing Senate report clearly indicates that Con¬ 
gress was fully cognizant of the need for placing the re¬ 
sponsibility for local enforcement of pure food standards 
within the agency which was primarily concerned with the 
problem. It recognized the desirability of utilizing the ma¬ 
chinery which was best equipped for speedy enforcement 
and which had been originally established bv Congress for 
this essential purpose. By this action, Congress obviously 
showed its preference between federal and local official 
agencies in determining which shall have jurisdiction in the 
local field. It is difficult to see how any other interpreta¬ 
tion can be made as to the intent of Congress. 
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However, Appellee in the Court below relied principally 
upon the last paragraph of the aforementioned Senate re¬ 
port which repeats the last section of Chapter 34 as fol¬ 
lows : 


“Sec. 22-3416 to 22-3422 shall in no respect be con¬ 


sidered as a repeal of the provision of the Federal 
Food, Drug and Cosmetic Act which shall be construed 
as supplemental thereto.” 


This language is similar to that frequently used where 


Congress does not desire to invalidate preceding legisla¬ 
tion, and there is no contention on the part of Appellant 
that the Federal Food Act is not applicable in the District 
of Columbia in connection with all transactions involving 
commerce between the District of Columbia and the several 
States. However, the “supplemental” character of the 
local legislation as interpreted by the Senate report makes 
it quite clear that it was not the intention of Congress to 
have a Federal agency pursue the ponderous methods of 
enforcement under the Federal Food Act when more direct, 
speedy and efficacious enforcement of local matters could 
be had through the District Health Officer. The term “sup¬ 
plemental” can hardly be regarded as emphasizing dual 
jurisdiction for purposes of local enforcement at the same 
time that Congress had already determined the unsuit¬ 
ability of pursuing enforcement through operation of the 
Federal Food Act. 

It would, therefore, seem obvious from a reading of the 
aforegoing Acts of Congress and the Laws and Regula¬ 
tions promulgated pursuant thereto, that Congress has been 
most diligent in delegating to the Commissioners of the 
District of Columbia full and adequate power and author¬ 
ity to deal with and protect the health of citizens of the 
District of Columbia, including specific reference to man¬ 
ufacturers of food, adulteration of food and the licensing 
of food handlers and manufacturers. 
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The granting of authority to the Commissioners in the 
aforementioned General License Law to suspend and revoke 
licenses in the protection of public health would appear to 
give the District Commissioners the identical authority 
sought to t*e invoked under the Federal Food Act in the in¬ 
stant case. Defendant contends that the Court must take 
judicial notice of the fact that the District Commissioners 
have, on many occasions, legally exercised their right to 
suspend and revoke licenses for good cause, without inter¬ 
ference from the Courts, to accomplish the desired results, 
including the protection of public health. 

Conclusion. 

In conclusion, this Appellant submits that Congress, in 
its function as a local legislature, has enacted local laws 
for the District of Columbia to amply cover the manufac¬ 
ture and sale of bread and all other food products, the 
adulteration thereof, and the licensing of bakeries and all 
other food dealers and manufacturers. In so doing Con¬ 
gress delegated to the Commissioners of the District of 
Columbia and the Health Officer full and adequate power 
and authority to deal with and protect the health of its 
citizens in these respects. 

It would, therefore, seem hardly possible or likely that 
Congress intended the provisions of the Federal Food Act, 
designed to apply in matters “interstate”, (however clear¬ 
ly the Food Act may attempt to include these provisions), 
upon citizens of the District of Columbia in matters trans¬ 
acted wholly within said District, “intra-District”, where 
such provisions are parallel in every essential aspect. 

From a study of the legal precedents cited herein the 
Federal and local laws and regulations covering the sub¬ 
ject of manufacturing and sale of impure food. Appellant 
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contends that it was and is the intent of Congress to fully 
cover this entire local field by legislation and supplemen¬ 
tary regulations for the full and complete enforcement 
thereof by the Government of the District of Columbia. We 
contend that there is no historic background to show other¬ 
wise, and on the contrary, it is the obvious intention of Con¬ 
gress to utilize the efficient machinery of the District Health 
Officer and Department for insuring the protection of Dis¬ 
trict citizens from the local sale or manufacture of adul¬ 
terated foods. If any other view were to be taken of this 
situation serious conflict in authority and jurisdiction 
would inevitably result to plague the agencies concerned 
and those citizens subject to regulation. The only prospect 
in sight—if Appellee’s position is upheld—would be the 
creation of a vast bureaucracy concerning itself, not with the 
primary purpose of the valuable Federal Food Act, which 
seeks to prevent the introduction into interstate commerce 
of food and drugs unfit for human consumption, but rather 
directing its energy against the most minute and in¬ 
significant of business establishments in the country, which 
happen, perchance, to be located in the Nation’s Capital. 

Government regulation of small business is, at best, a 
necessary evil, but over-regulation and duplication of rules, 
requirements, standards and business practices is unneces¬ 
sary, wasteful and destructive of the very purposes for 
which such regulation is required in the beginning. If Ap¬ 
pellant's position is maintained by this Honorable Court it 
will be recognized as the duty and function of the District 
Health Department to fully enforce health laws and regula¬ 
tions affecting the local food merchant. If our position is 
held untenable this field will thus be declared a “no man’s 
land” of enforcement and compliance with neither Federal 
nor District officials bearing their full responsibility to the 
public whose protection is paramount. 
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WHEREFORE this Appellant prays that the Orders ap¬ 
pealed from may be reversed. 

Respectfully submitted, 

% 

HARRY S. WENDER, 

H. NATHANIEL BLAUSTEIN, 
Attorneys for Appellant, 

Woodward Building, 

Washington, D. C. 
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APPENDIX. 
Case No. 8983. 


1 


IN THE 


DISTRICT COURT OF THE UNITED STATES. 
For the District of Columbia. 


United States of America, 

Plaintiff , 

v. 

Samuel Reuben stein, an Individual 
doing business as New York K & R 
Bakery, 809 4th St. S. W., 

Defendant. 


Civil Action 
No. 25115. 


Complaint for Injunction. 

(Federal Food, Drug and Cosmetic Act.) 

1. The United States of America, by Edward M. Cur¬ 
ran, United States Attorney for the District of Columbia, 
acting under the direction of the Attorney General, brings 
this action under the provisions of Title 21, Section 332-A; 
U. S. C. A. and under the provisions of Title 21, Section 331 
(A), (G) and Title 21, U. S. C. A., Section 342 (A) (3), (4). 

2. The defendant, Samuel Reubenstein, an individual do¬ 
ing business as the New York K & R Bakery, 809 4th Street, 
S. W., Washington, D. C., is a resident of the city of Wash¬ 
ington in the District of Columbia and is engaged in the 
manufacture of food for general consumption by the public. 

3. This action is brought to prevent and restrain certain 
violations of the Act of Congress of June 25,193S, (52 Stat. 

1042), as amended. 

2 4. Plaintiff alleges that the defendant has in the 

past and is now introducing or delivering into Inter- 
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state Commerce and within the District of Columbia food 
that is adulterated: and is manufacturing within the Dis¬ 
trict of Columbia food that is adulterated, as appears more 
fully as follows: 

That on, to wit, April 19, 1944 inspection of the premises 
at 809 4th Street, S. W., disclosed that bakery products 
were being manufactured therein: and that the flour stored 
in the aforesaid building showed evidence of rodent depre¬ 
dation and was infested with adult weevils and innumerable 
rodent tracks were found in and around the stored flour. 
Raw materials used in the manufacture of the bakery prod¬ 
ucts were weevil-infested. Two drums of jelly powder were 
open and exposed to external contamination. 

The manufacturing equipment for the production of bak¬ 
ery products was contaminated with flies feeding on liquid 
eggs smeared on the inner and outer surface of a measuring 
can and flies feeding on uncooked dough held in pans await¬ 
ing cooking. The defendant was requested by a representa¬ 
tive of the Food and Drug Administration, of the Federal 
Security Agency to correct the insanitary conditions. 

5. That on the day aforesaid there was purchased from 
the defendant's establishment two one-pound loaves of 
bread, one dozen rolls, one-pound six ounces of coffee cake, 
which, upon analysis, disclosed the presence of rodent hair 
fragments, larvae head capsules, storage insect fragments 
and mites, which appears more fully from the affidavits at¬ 
tached hereto and are hereby made a part hereof and refer¬ 
red to as affidavit No. 2 and affidavit No. 3. 

That on May 15, 1944 the aforesaid premises were again 
inspected and disclosed the following: 

3 The raw material stored in the establishment was 

mouse infested. Mouse excreta were found on bags 
of flour. Unlaundered flour bags were covered with adult 
insects. Flour in storage was infested with weevils. 

The manufacturing equipment was without adequate pro¬ 
tection from external contamination. The finished prod- 
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nets were without protection from external contamination, 
all of which are set forth more fully in Exhibits 1 and 2, 
which are attached hereto and hereby made a part hereof. 

On May 16, 1944 there was purchased from L. Honigman, 
the driver of a delivery truck operated by the defendant, 
who sold samples of bakery products: one loaf of Pumper¬ 
nickel Bread, one loaf of rye bread, one loaf of egg-bread, 
sugar doughnuts, chocolate covered doughnuts and raisin 
buns. That upon analysis these samples disclosed rodent 
hair fragments, storage insect fragments and mites, as more 
fully appears in the affidavits attached hereto, marked Xo. 
2 and Xo. 3, and hereby made a part hereof. 

That on, to wit, July 12, 1944, the aforesaid premises 
were again inspected by employees of the Food and Drug 
Administration. That the materials used in the manufac¬ 
ture of bakery products disclosed external contamination to 
grain bettles, silverfish and moths; roaches in excess of one 
inch in length were found in large numbers in the rear of 
the oven within three feet of the storage racks for finished 
products. Roden excreta, pellets and gnawed pieces of 
bread were found accumulated with scrap paper, rolls, buns, 
and other miscellaneous debris. A house-fly was found par¬ 
tially imbedded in rye dough, all of which appears more 
fully in affidavit Xo. 4 and is hereby incorporated here¬ 
in. 

4 WHEREFORE, the premises considered, the 

plaintiff demands: 

1. That the Court enjoin the said Samuel Reubenstein, 
his servants, agents, employees and all persons acting un¬ 
der, through, or for him from introducing or delivering for 
introduction into Interstate Commerce of any food that is 
adulterated, and from manufacturing within the District of 
Columbia any food that is adulterated. 

2. That the plaintiff be given such other relief as to 
the Court may seem proper. 
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13 Motion for Preliminary Injunction. 

Comes now the plaintiff in the above entitled cause and 
respectfully moves the Court to issue a Preliminary Injunc¬ 
tion in this cause and for grounds therefore refers to the 
complaint filed herein. 

♦ • * 


15 Motion to Dismiss Complaint. 

Comes now the defendant in’the above entitled cause 
and moves the Court to dismiss the Complaint because it 
fails to state a claim upon which relief can be granted, for 
the following reasons: 

1. The defendant, Samuel Rubenstein, is engaged in the 
manufacture and sale of bakery products solely and exclu¬ 
sively within the District of Columbia. No sales were 
made by him for consumption outside of the District of 
Columbia during any of the times when the acts complain¬ 
ed of were alleged to have been committed by the defend¬ 
ant, or since such times. 

2. The Congress of the United States has the dual 
function of legislating for the District of Columbia in 
relation to its local affairs as well as in its relation with 
the several states. Congress has enacted local laws to 
fully cover the entire local field with respect to the manu¬ 
facture and sale of bakery products within the District 
of Columbia. The Federal Food, Drug and Cosmetic Act 
(Act of Congress of June 25, 193S, 52 Stat. 1042, as amend¬ 
ed) was enacted in order to prohibit the introduction or 

deliverv for introduction into interstate commerce of anv 

•» 

food, drug, device, or cosmetic that is adulterated or mis¬ 
branded. It would, therefore, seem too clear for argument 
that Congress in the enactment of these local laics designed 
and intended them to cover the entire local field, and that 
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the Federal law was designed and intended to apply to the 
District of Columbia only in its interstate aspect. To quote 
from the Carmen Beach case, hereinafter mentioned, “Any 
other conclusion would, it seemed to us, convict 
16 Congress of doing the wholly useless and unneces¬ 
sary thing of repeatedly giving thought and atten¬ 
tion to the passage of local laws paralleling in every essen¬ 
tial aspect the provisions of the Mann Act (a Federal Law) 
and in many respects going well beyond its provisions.” 

3. In addition to the Affidavit of the defendant attest¬ 
ing to the fact that he had not and is not engaged m inter¬ 
state commerce, it is significant that the Complaint makes 
no allegation that the defendant shipped merchandise out¬ 
side of the District of Columbia or sold to others for such 
purpose. The fact being that the defendant operates a 
small bakery and sales shop at premises 801) Fourth Street, 
S. W., in the District of Columbia, where purchases and 
inspections were alleged to have been made by representa¬ 
tives of the Federal Security Agency, Food and Drug Ad¬ 
ministration. 

4. In order to bring the defendant within the purview 
of the Federal Food, Drug and Cosmetic Act, plaintiff re¬ 
lies solely on the language contained therein providing 
that acts occurring entirelv within the District of Columbia 
shall be regarded as occurring in interstate commerce, not¬ 
withstanding Congress has already enacted local hues cov¬ 
ering this entire local field. The validity of applying such 
language to the alleged acts of the defendant in the instant 
case is hereby challenged. It is the contention of the de¬ 
fendant that Congress did not intend, and should not be 
judicially construed as intending, that the alleged acts 
occurring wholly within the District of Columbia should be 
regarded as occurring in interstate commerce, subjecting 
him to the provisions of the said Federal law rather than 
the local laws on the identical subject matter. In this con- 
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nection, the authority of Congress to deal with interstate 
commerce by legislation is constitutionally authorized and 
the Food, Drug and Cosmetic Act represents an appro¬ 
priate exercise of such authority. However, when Con¬ 
gress in its capacity as a local legislature for the District 
of Columbia has dealt specifically with the problems of said 
District through appropriate legislation it is only logical 
to believe that it is the intention of Congress that such 
legislation should be regarded as the true intent of the 
Congress for the regulation of the matters covered by such 
legislation, and it was so held in the aforementioned 
“Beach” case. 

17 5. The Government of the District of Columbia 

is presided over by three Commissioners to whom 
Congress has specifically granted the authority to regulate 
the manufacture and sale of food products within the Dis¬ 
trict of Columbia. Under the Act of Congress of December 
21, 1898, 30 Stat. 705, 766 and 767 the Commissioners of 
the District of Columbia are authorized to appoint a Board 
of Flour Inspectors and specific provision is made for the 
quality of Hour, its manner and character of manufacture 
and packing. 

6. Under the Act of Congress of February 17, 1898, 30 
Stat. 246, 247 and 24S complete authority for the preven¬ 
tion of adulteration of food and drugs is given to the Gov¬ 
ernment of the District of Columbia and authoritv for 

* 

the enforcement of the law under the direction of the Com¬ 
missioners of said District is placed in the local Health 
Officer. 

7. In the License Law of the District of Columbia pass¬ 
ed by Act of Congress, July 1,1932, 47 Stat. 554, Chap. 366, 
Par. 27, amending the Act of July 1, 1902, 32 Stat. 622, 
Chap. 1352, Sec. 7, provision is made for the licensing of 
bakeries and other food manufacturing establishments by 
the District Commissioners with a license fee of ^5.00 per 
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annum. Under the same statute, (563, Chap. 366, Par. 46), 
“the Commissioners are further authorized and empower¬ 
ed to make any regulations that may be necessary in fur¬ 
therance of the purpose of this chapter and to revoke any 
license hereunder when in their judgment, such is deemed 
desirable in the interest of * * * the * * * health * * * of the 
citizens of the District of Columbia * * 

8. The pertinent language of the Congressional legisla¬ 
tion referred to above is quoted verbatim in the Points and 
Authorities attached hereto. It is obvious from a reading 
thereof that Congress has been most diligent in enacting 
legislation for the protection of health in the District of 
Columbia, including specific reference to manufacturers 
of food, adulteration of food and licensing of food handlers 
and manufacturers. The granting of authority to the Com¬ 
missioners in the License Law of 1932 permitting revoca¬ 
tion of licenses for the protection of public health would 

appear to give the District Commissioners the iden- 
18 tical authority sought to be invoked under the Fed- 

eral Food, Drug and Cosmetic Act in the instant case. 
Defendant contends that the Court must take judicial notice 
of the fact that the District Commissioners have, on many 
occasions, legally exercised their right to revoke licenses 
for good cause, without interference from the courts, to 
accomplish the desired results, including the protection of 
public health. 

9. It is therefore respectfully submitted that there is 
involved in this cause the same question decided on July 
24,1944, in case Number 8561, Carmen Beach, alias Carmen 
Martin, Appellant versus United States, in the United 
States Court of Appeals. The plaintiff here seeks to en¬ 
join the defendant from introducing or delivering for in¬ 
troduction into interstate commerce of any food that is 
adulterated, and from manufacturing within the District 
of Columbia any food that is adulterated, under the pro- 
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visions of the Food and Drug Administration of the Fed¬ 
eral Security Agency, while at the same time local laws tor 
the District of Columbia enacted by Congress are now in 
full force and effect, covering the entire local held as fully 
and effectively as under the Federal Act. 

10. The defendant herein is not engaged in interstate 
commerce in its true sense, but is engaged in the manufac¬ 
ture of food for general consumption by the public soldi/ 
■in the District of Columbia, (/ntrustate). The local laws, 
enacted by Congress, give the local authorities of the 
District of Columbia as full control over violations of food 
and drug requirements for the District of Columbia as 
under the Federal Laws the Government has control over 
similar violations among the several states, ” interstate 
and not intrastate'’. And we now come to the same ques¬ 
tion in the aforementioned “Beach” case, in which Chief 
Justice Groner states as follows: “The question we must 
decide is whether the Mann Act is applicable in a prostitu¬ 
tion case involving transportation soldi / within the District 
of Columbia ”. In this same case Chief Justice Groner 
states in his decision “It does not appear from the record 
in this case why a prosecution of doubtful validity was 
brought under the Mann Act when a conviction certainly 
could have been obtained on the same or less evidence 
under the local laws”. 


19 11. Again quoting from the same decision “Con¬ 

sidered then in that light, we think it not only proper 
but mandatory to apply here the rule, announced by the Su¬ 
preme Court in Trinity Church vs. U. S., 143 U. S., 457, 
472, in which the literal construction of a statute just as 
plain as the one we are considering was rejected because— 
‘It is the duty of the Court under these circumstances, 
to say that, however broad the language of the statute 
may be, the act, although within the letter, is not within 
the intention of the legislature, and therefore cannot be 
within the statute’ ”. And, as Mr. Justice Frankfurter 
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recently remarked in U. S. vs. Monia, 317 U. S. 424, at 431, 
“The notion that because the words of a statute are plain, 
its meaning is also plain, is merely pernicious over-simpli¬ 
fication.” 

12. It must be conceded by the defendant that the 
literal language of the Act might serve as a legal basis for 
the Complaint in the instant case in the absence of local 
statutes and regulations so thoroughly inclusive of all of 
the remedial provisions contained in the Federal Food, 
Drug and Cosmetic Act. Conversely the Government 
(plaintiff) must concede the inapplicability of the Federal 
Law if the alleged acts charged herein had occurred wholly 
within the confines of a state. It was no more the intention 
of Congress to legislate twice on the same subject here than 
it was the intent of Congress to protect the public from 
food adulteration already provided for under state laws. 

13. It is significant that counsel for the defendant have 
been unable to find a precedent for the filing of equity in¬ 
junctive proceedings in this jurisdiction on similar grounds 
prior to the instant case. The original Pure Food and 

..Drug Act of June 30, 1906 gave as much authority to the 
Federal Government insofar as the protection of the pub¬ 
lic from adulterated food is concerned as its successor the 
existing Federal Food, Drug and Cosmetic Act of 1938. 
We are unable to find any record of injunctive proceedings 
having been brought under either of these two statutes 
against any wholly intra-District of Columbia manu¬ 
facturer. It would therefore appear that this novel pro¬ 
ceeding has been brought by the Government in the nature 
of a test case in an effort to determine its authority in 
this field. 

20 14. Evidence that the Government is concerned 

with the jurisdiction of the Federal Food, Drug 
and Cosmetic Act in this proceeding is found on Page 7, 
Par. 2 of the Motion For Rehearing Before the Full Court 
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filed by the Government in an extraordinary petition for 
review of the Carmen Beach case. This petition, filed 
by the Government with the Court of Appeals since the 
institution of the within proceedings emphasizes the con¬ 
trolling effect of the precedent on this subject set by that 
Court in the following language: “* * * there is no local 
statute identical with the Mann Act and the element of 
transportation found in the Mann Act is absent from the 
local statutes. * * * The Pure Food and Drug Act was 
adopted fundamentally in the exercise of the commerce 
power but contains language similar to the language found 
in the Mann Act and covers the local field. With respect 
to the Pure Food and Drug Act the question now arises 
as to whether or not this Court by judicial amendment will 
read out the provisions making Vt applicable to the District, 
in light of the fact that there is within the District purely 
local legislation dealing with the public * * V’ 

15. It is conceded by the Government in its Motion for 
Rehearing that the statutes of Congress dealing specifically 
with prostitution in the District of Columbia are not 
identical with the Mann Act, do not extend as far nor 
provide as severe penalties as does the Mann Act. On the 
other hand, this contention can not be made with respect to 
a comparison of the local public health statutes and regula¬ 
tions with the Federal Food, Drug and Cosmetic Act if 
the latter were made applicable here. As has been pre¬ 
viously pointed out the District Government possesses the 
full power of license revocation in the case of any food 
manufacturer who fails to meet public health standards 
set up by the public Health Department and the District 
Government. Criminal prosecution is provided and every 
conceivable method of control exists under the local 
statutes. Obviously, these extensive powers go far beyond 
the injunctive authority of the Federal Law. 

16. In conclusion, it must be submitted that if the Car¬ 
men Beach case represents the law of this jurisdiction, as 
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laid down by the United States Court of Appeals for the 
District of Columbia, the fundamental proposition 
21 therein presented must serve as ample ground for 
a finding that the Government is in a similar unten¬ 
able position as the plaintiff herein and for a dismissal 
of the Complaint by this Honorable Court. 

• • * 


22 Affidavit of Samuel Rubenstein. 

District of Columbia, ss: 

Samuel Rubenstein, being* first duly sworn, on oath de¬ 
poses and says that he is the defendant to a Complaint for 
injunction liled in the above entitled cause; that he is a 
resident and citizen of the District of Columbia; that he is 
engaged in the manufacture of food and doing business as 
the Xew York K and R Bakery, at 908 Fourth Street, S. 
W., in the District of Columbia; that he has in the past 
and is now engaged in the manufacture and sale of bakery 
products solely and exclusively in the City of Washing¬ 
ton, District of Columbia; that at the time of any and all 
of the alleged acts recited in the said Complaint, on which 
said Complaint is based, to wit, during the months of 
April, May, June and July, 1944, and since that time he has 
not been and is not now manufacturing or selling bakery 
products outside of the City of Washington, District of 
Columbia, or for resale bv others outside of the said Dis- 
trict of Columbia, all of his said business transactions 
being confined entirely within the jurisdiction of said Dis¬ 
trict; that during such period he has not been and is not 
now engaged in interstate commerce; that he has paid 
for and been issued a license by the Government of the 
District of Columbia authorizing him to engage in the 
business of manufacturing and selling bakery products in 
said District; that he is subject to and has at all times 
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abided by all of the laws and regulations of the District of 
Columbia with respect to such manufacture and sale of 
bakery products. 


24 Findings of Fact and Conclusions of Law in the 

Matter of Preliminary Injunction. 

On the allegations in the Complaint for Injunction which 
are supported by the facts set forth in the affidavits at¬ 
tached thereto, I find the following facts: 

1. The defendant has been manufacturing within the 
District of Columbia food that consists in whole or in part 
of filthy or putrid substances. 

2. The defendant has been manufacturing within the 
District of Columbia food that is prepared, packed, or held 
under insanitary conditions whereby it may become con- 

V * 

taminated with filth. 

3. The defendant has been introducing or delivering for 
introduction into commerce in the District of Columbia food 
that consists in whole or in part of filthy or putrid sub¬ 
stances. 

4. The defendant has been introducing or delivering for 
introduction into commerce in the District of Columbia 
food that has been prepared, packed, or held under insani¬ 
tary conditions whereby it may become contaminated with 
filth. 

Upon the foregoing facts the following conclusions of law 
are stated: 

1. The defendant has been manufacturing within 

25 the District of Columbia in violation of 21 U. S. C. 
331(g) food that is adulterated within the meaning 

of 21 U. S. C. 342(a)(3) and (4). 

2. The defendant has been introducing or delivering for 
introduction into commerce in the District of Columbia in 
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violation of 21 U. S. C. 331(a) food that is adulterated 
within the meaning of 21 U. S. C. 342 (a)(3) and (4). 

Dated at Washington, D. C. this 29 day of January, 1945. 

(Sgd.) DANIEL W. O’DONOGHUE, 
United States District Judge. 


26 Decree of Preliminary Injunction. 

This cause came on to be heard on the motion of the 
plaintiff, United States of America, for a preliminary in¬ 
junction, and upon the plaintiff’s complaint for injunction 
and affidavits thereto attached, and after hearing counsel 
for the respective parties, it appearing to the court that the 
defendant has been manufacturing within the District of 
Columbia in violation of 21 LL S. C. 331 (g) food that is adul¬ 
terated within the meaning of 21 U. S. C. 342(a)(3) and 
(4) in that it consisted in whole or in part of filthy or putrid 
substances and is prepared, packed, or held under insani¬ 
tary conditions whereby it may become contaminated with 
filth, and it further appearing to the court that the defend¬ 
ant has been introducing or delivering for introduction into 
commerce in the District of Columbia food that is adul¬ 
terated as above described in violation of 21 U. S. C. 331(a) 
it is 

Ordered, adjudged and decreed that the defendant 
Samuel Reubenstein, doing business as New York K & R 
Bakery, Washington, District of Columbia, his agents, ser¬ 
vants, employees and all persons acting in concert with 
them are hereby enjoined and restrained from manufac¬ 
turing at S09-4th Street, Southwest, Washington, 

27 District of Columbia, any food that consists in whole 
or in part of filthy or putrid substances or has been 

prepared, packed, or held under insanitary conditions 
whereby it may have become contaminated with filth and 
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from introducing or delivering for introduction into com¬ 
merce in the District of Columbia any food that consists 
in whole or in part of filthy or putrid substances or that 
has been prepared, packed, or held under insanitary con¬ 
ditions whereby it may have become contaminated with 
filth. This preliminary injunction shall remain in full force 
and effect until final hearing in this cause or until further 
order of the court. 

Dated at Washington, D. C. this 29 day of January, 1945. 

(Sgd.) DANIEL W. O’DOXOGHUE, 
United States District Judge. 


28 Order Denying Defendant’s Motion to Dismiss. 

Upon consideration of the defendant’s motion to dismiss 
the complaint, and after hearing counsel for the respective 
parties, it is by the Court this 29 day of January, 1945, 

ORDERED, That the defendant’s motion to dismiss be 
and the same hereby is denied. 

(Sgd.) DANIEL W. O’DOXOGHUE, 
Justice. 

I 

— 

y 

29 Notice of Appeal. 

Notice is hereby given this 29 day of January, 1945, that 
the defendant, Samuel Rubenstein, hereby appeals to the 
United States Court of Appeals for the District of Colum- • . 
bia from the judgment entered on the 29 day of January, 
1945, overruling the defendant’s Motion to Dismiss the 
Complaint. 

• • • 
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Stipulation. 

It is hereby stipulated and agreed between the under¬ 
signed counsel for the respective parties hereto that the 
following records which were inadvertently omitted from 
the Designation of Record liled herein on February 8, 1945, 
be included in said Designation of Record: 

1. Memorandum Order of Justice O’Donoghue overrul¬ 
ing defendant’s motion to dismiss the Complaint, and 
granting the Plaintiff’s motion for a preliminary in¬ 
junction tiled herein on December 7, 1944; 

2. Notice of Appeal from the above orders filed herein 
on December 12, 1944. 

And it is further agreed that the Clerk of this Court be 
and he is hereby directed to prepare and submit for tiling- 
in the United States Court of Appeals the aforementioned 
records to be included in the Record on Appeal in the afore¬ 
going cause. 


♦ * # 


34 Memorandum. 

The motion of the defendant to dismiss the Complaint is 
overruled. 

The motion of the plaintiff for a Preliminary Injunction 
is granted. 

Notify counsel. 

December 7, 1944. 


DANIEL W. O’DONOGHUE, 
Justice . 
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35 Notice of Appeal. 

Notice is hereby given this 12 day of December, 1944 that 
the defendant, Samuel Rubenstein, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment entered on the 7th day of December, 
1944, overruling the Defendant’s Motion to Dismiss the 
Complaint, and granting the Plaintiff’s Motion foi a Pre¬ 
liminary Injunction. 

• • • 
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BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is a proceeding against a person engaged in the Dis¬ 
trict of Columbia in the manufacture and sale of bakery prod¬ 
ucts. Complaint was filed pursuant to the Federal Food, Drug, 
and Cosmetic Act (Act of June 25,1938, ch. 675 (52 Stat. 1040) 
U. S. C., Title 21, § 301 et seq.) for an injunction to restrain vio¬ 
lations of that Act. Appellant’s App. 1. The Court below 
found that appellant had been manufacturing within the Dis¬ 
trict of Columbia and introducing or delivering for introduc¬ 
tion into commerce in the District of Columbia food consist¬ 
ing in whole or in part of filthy or putrid substances, and that 
appellant had been conducting its manufacturing operations, 
and had introduced or delivered for introduction into commerce 
in the District of Columbia food manufactured under insani¬ 
tary conditions. Appellee’s App. Finding as a matter 
of law that these operations were in violation of certain pro- 

(l) 
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visions of the Act, 21 U. S. C. 331 (a) and (g) and 342 (a) (3) 
and (4), the Court issued orders denying appellant’s motion to 
dismiss the complaint and granting a preliminary injunction. 
Appellant’s App. 12, 13, and 14. This is an appeal from those 
orders. 

STATUTES 

The following provisions of the Federal, Food, Drug, and 
Cosmetic Act are relevant: 

§ 201 (21 U. S. C. 321)—Definitions. 

For the purposes of this chapter— 

(a) The term “Territory” means any Territory or 
possession of the United States, including the District 
of Columbia and excluding the Canal Zone. 

(b) The Term “interstate commerce” means (1) 
commerce between any State or territory and any place 
outside thereof, and (2) commerce within the District of 
Columbia or within any other Territory not organized 

with a legislative body. 

***** 

(f) The term “food” means (1) articles used for food 
or drink for man or other animals, (2) chewing gum, 
and (3) articles used for components of any such article. 

§ 301 (21 U. S. C. 331) Prohibited acts. 

The following acts and the causing thereof are hereby 
prohibited: . . 

(a) The introduction or delivery for introduction 
into interstate commerce of any food, drug, device, or 

cosmetic that is adulterated or misbranded. 

***** 

(g) The manufacture within any Territory' of any 
food, drug, device, or cosmetic that is adulterated or 
misbranded. 

§ 302 (21 U. S. C. 332) Injunction proceedings. 

(a) The district courts of the United States and the 
United States courts of the Territories shall have juris¬ 
diction, for cause shown, and subject to the provisions 
of section 3S1 (relating to notice to opposite party) of 
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Title' 28, as amended, to restrain violations of section 
331, except paragraphs (e), (f), (h), (i) and (j). 

§ 402 (21 U. S. C. 342) Adulterated food. 

A food shall be deemed to be adulterated— 

(a) * * * (3) if it consists in whole or in part 

of any filthy, putrid, or decomposed substance, or if it 
is otherwise unfit for food; or (4) if it has been prepared, 
packed, or held under insanitary conditions whereby it 
may have become contaminated with filth, or whereby 
it may have been rendered injurious to health. 

SUMMARY OF ARGUMENT 

The single issue presented by this appeal is whether the 
provisions of the Federal Food, Drug, and Cosmetic Act are 
applicable to manufacture and sale of bakery products within 
the District of Columbia. The language of the statute and its 
legislative history, as well as the legislative history of other 
Congressional enactments, clearly indicate that the Federal 
Act is applicable to such manufacture and sale. There is no 
merit to the contention that local statutes parallel the Federal 
Act and that the Federal Act is consequently inapplicable 
locally. 

ARGUMENT 

I 

The language of the Federal Food, Drug, and Cosmetic Act, 
in the clearest possible terms, indicates a definite intention 
that it be applicable to the manufacture of adulterated foods in 
the District of Columbia and to commerce in such foods within 
the District. The term “Territory” is specifically stated to 
include the District of Columbia and the term “interstate com¬ 
merce” is specifically stated to mean “commerce within the Dis¬ 
trict of Columbia.” Following these definitions, the Act con¬ 
tains a prohibition against the “introduction or delivery for 
introduction into interstate commerce” of adulterated food 
and the “manufacture within any Territory of any food 
* * * that is adulterated.” 21 U. S. C. 331 (a) and (g). 
That the literal language of the Act has the significance con- 
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tended for by appellee has virtually been conceded by appellant. 
Appellant’s App. 9. 

n 

The legislative history of both the federal and local laws 
purporting to control the manufacture and sale of foods in the 
District of Columbia supports the contention that the Federal 
Act is applicable to manufacture and sale of adulterated food 
within the District. 

At the time of the enactment of the Federal Food, Drug, and 
Cosmetic Act in 1938, there were in force in the District of 
Columbia a number of statutes and regulations asserted by 
appellant to cover substantially the same subject matter as 
the Federal Act. Appellant’s Br. 11-24. Also in effect was 
the Federal Food and Drugs Act (Act of June 30, 1906, ch. 
3915,34 Stat. 768), prohibiting the manufacture within the Dis¬ 
trict of Columbia of adulterated or misbranded food and also 
the sale of such food in the District of Columbia. 1 

Against the background of the Act of 1906 and the local 
statutes and regulations, Congress enacted the Federal Food, 
Drug and Cosmetic Act of 1938. Although language applying 
the Act to manufacture and sale within the District was in¬ 
cluded in the proposed bill from the time of its first introduc¬ 
tion, there appears to have been little or no comment made in 
the hearings and debates on the question of the applicability of 
the Act to manufacture and commerce within the District of 
Columbia. See Charles Wesley Dunn, Federal Food, Drug, 
and Cosmetic Act (1938). In view of the clear language of 
the Act, it seems reasonable to conclude that no comment was 
found necessary. 

In the Conference Report on the bill (House Report No. 2716, 
S. 5, 75th Cong., 3rd Sess.; Dunn, supra, p. 970, 992) appears 


*“• • • sball ^ unlawful for any person to manufacture within 
any Territory or the District of Columbia any article of food • * * 
which is adulterated or misbranded • • • within the meaning of this 

Act • * • 

Sec. 2. • * * any person who shall sell or offer for sale in the District 
of Columbia • * • any such adulterated or misbranded foods or drugs 
• * • shall be guilty of a misdemeanor * • 
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a statement which applies squarely to the point here in 
controversy: 

Injunctions to restrain violations. —The Bill as agreed 
to in conference permits injunctions to restrain viola¬ 
tions of the act in the following respects in which the 
House amendment did not provide for injunctions: 

(1) Manufacture within any Territory (including 
the District of Columbia) of any food, drug, device, or 
cosmetic that is adulterated or misbranded. 

The legislative history of a local statute likewise supports 
the contention of appellee. On December 16, 1941, Congress 
enacted a law making it a crime to sell or offer for sale food 
which is unwholesome or unfit for use and authorizing the 
health officer of the District of Columbia to inspect food of¬ 
fered for sale and to condemn, denature, destroy, seize or 
remove such as may be unfit for consumption. Ch. 587 (55 
Stat. 808) D. C. Code 1940, Title 22, sections 3416-3422. It 
was provided that this law “shall in no respect be considered 
as a repeal of the Federal Food, Drug and Cosmetic Act, but 
shall be construed as supplemental thereto.” Section 3422. 
This language appended to a local statute after the passage of 
the Federal Act indicates a definite affirmation'by Congress of 
its intention that the Federal Act apply within the District of 
Columbia. 2 


* Further support for this proposition is found in Title 20, Part 4 of Chap¬ 
ter 5 of Cumulative Supplement V (1939) to the 1929 Code of the District 
of Columbia, prepared by the Committee on Revision of the Laws of the 
House of Representatives. As a notation to §§ 1221-1230, which are set 
forth in the main volume of the Code and deal with adulteration of food 
and drugs, this statement appears: “These sections are affected by pro¬ 
visions of Title 21, U. S. Code.” In the 1940 Edition of the D. C. Code, 
reference is made to the Federal Food, Drug, and Cosmetic Act in the anno¬ 
tations to § 33-101, corresponding to § 20-1221 of the 1929 Code. These 
notations demonstrate that the compilers of the D. C. Code were of the 
opinion that the Federal Act applied within the District. Moreover, it ap¬ 
pears that after the passage of the Act of 1906, the compilers of the D. C. 
Code deleted from their codification of the Act of 1898, then in force in the 
District of Columbia, certain language of that Act broadly defining what 
constituted adulterated food, which language was included in the Act of 
1906. 
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It is submitted that the Federal Food. Drug, and Cosmetic 
Act is fully applicable within the District of Columbia. Not 
only is the intention of Congress made clear in this respect, but 
as we will subsequently illustrate there is no inconsistency be¬ 
tween the local and Federal control, and therefore the Act ap¬ 
pears to fall plainly within the following provisions of Section 
49-301, D. C. Code 1940: 

* * * all general Acts of Congress not locally in¬ 

applicable in the District of Columbia, all Acts of Con¬ 
gress by these terms applicable to the District of Co¬ 
lumbia * # * in force in the District of Columbia 

on March 3. 1901. shall remain in force except insofar as 
the same are inconsistent with, or are replaced by subse¬ 
quent legislation of Congress. 

See Nuckols v. United States, 69 App. D. C. 120, 121, 99 F. 2d 
353, 354 (1938). 

In addition to the clear language of the statute and the legis¬ 
lative history to which reference has been made, there is a 
long and consistent record of interpretation by the Food and 
Drug Administration to the effect that the Federal Food, Drug, 
and Cosmetic Act, as was its predecessor, the Food and Drugs 
Act of 1906, is applicable to manufacture and sale within the 
District of Columbia. It is interesting to note that the first 
case in any court under the earlier Act was brought in the Po¬ 
lice Court for the District of Columbia and involved manufac¬ 
ture of a misbranded drug in the District of Columbia ( United 
States v. Harper (1908), Decisions of Courts Under the Fed¬ 
eral Food and Drug Act, White and Gates, p. 11). Thereafter, 
many other cases were instituted on the basis of violations of 
the Act of 1906 wdthin the District of Columbia. Galt v. 
United States, 39 App. D. C. 470 (1913); United States v. 
Huylers, Police Court, D. C., February 12, 1913, Wliite and 
Gates, supra, p. 455; Dade v. United States, 40 App. D. C. 94 
(1913); United States v. Golden, Police Court, D. C., January 
12, 1922. Those entrusted with the administration of the 
Act of 1938 have interpreted that Act similarly. The 
following cases have been filed in the Criminal Division, 
Municipal Court, District of Columbia, for violations of the 
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Federal Act occurring within the District of Columbia: United 
States v. Frazier, No. 434555, May 27, 1944; United States v. 
Continental Baking Co., No. 437575, Nov. 9, 1944; United 
States v. Connecticut Pie Co., No. 438127, Dec. 15, 1944; 
United States v. Allen Products Co., Inc., No. 439655, June 22, 
1945; United States v. Ottenberg, No. 441598, Aug. 10, 1945; 
United States v. Athens Baking Co., No. 441302, Aug. 31, 1945. 

Ill 

Appellant’s principal contention is that the provisions of 
the Federal Food, Drug, and Cosmetic Act parallel in substan¬ 
tially every respect the local laws and regulations. Reasoning 
from this premise, and relying upon the case of Beach v. United 
States, 144 F. (2d) 533 (1944), reversed 324 U. S. 193, appellant 
argues that Congress did not intend to make the Federal Act 
applicable to transactions occurring wholly within the District 
of Columbia. 

Analysis of the Federal and local laws relating to the manu¬ 
facture and sale of bakery products reveals that there are 
many substantial deficiencies in the coverage of the local laws 
and regulations, which are protected by the Federal Act. 3 
Moreover, it is submitted that even if there were merit in ap¬ 
pellant’s contention that Congress’ enactment of local laws 
covering the field revealed an intention to make the Federal 
Act inapplicable, the reasoning of the contention would not 
apply when coverage of the field locally was, as in this case, 
partly by regulation and partly by statute. When the author¬ 
ity to cover the field is delegated to an administrative body, 
along with authority to make changes in the coverage, there is 
no basis on which to presume that Congress acted on the theory 
that it had by statute covered the field. 

In any event, it is clear that local statutes and regulations 
combined did not at the time the Federal Act was enacted, and 
do not at the present time, provide the protection to the public 
which is afforded by the Federal Act. Section 33-101, D. C. 

* It Is to be noted that there are no provisions in the local law relating 
to misbranding. 

668200—45-2 
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Code 1940 (Appellant’s Br. 12, 13), provides that no person 
shall “sell, exchange or deliver, or have in his custody or pos¬ 
session with intent to sell or exchange, or expose or offer for 
sale or exchange, any article of food * * * which is adul¬ 

terated within the meaning of this chapter.” Section 103 (b) 
(Appellant’s Br. 13) defines adulteration, and there are only ten 
specific named foods that may be adulterated within the mean¬ 
ing of the chapter. 4 The only food manufactured by the de¬ 
fendant, and which is the subject of commerce by him that is 
therein considered, is bread. As defined, bread is deemed to be 
adulterated “if there is any addition of alum, sulphate of cop¬ 
per, borax, or sulphate of zinc, or other poisonous or harmful 
ingredient, and if it contains more than thirty-one per centum 
of moisture, more than two per centum of ash and less than 
six and twenty-five one-hundredths per centum of albumi¬ 
noids.” There is a provision in this section whereby its limited 
restrictions may be made inapplicable. 5 Those of appellant's 
products which were sampled and found to be adulterated 
within the meaning of the Federal Act include bread, rolls, 
coffee cake, sugar doughnuts, chocolate-covered doughnuts, and 
raisin bread. Only one, or possibly two, of these would appear 
to be within the purview of the District law. 

In contrast with these provisions, “food” is defined in the 
Federal Act (21 U. S. C. 321 (f)) to mean “articles used for 
food or drink for man or other animals * * * and 

* * * articles used for components of any such articles.” 

There are twelve broad categories set forth in 21 U. S. C. 342, 
each of which defines a mode of adulteration within the meaning 
of the Act. 


* Cheese, coffee, lard, tea, vinegar, cider (apparently including wines, fruit 
juices, and malt liquors), glucose. Hour, bread, and olive oil. 

5 “Provided: That an offense shall not be deemed to be committed under 
this section in the following cases, that is to say, first, where the order 
calls for an article of food or drug inferior to such standard, or where such 
difference is made known by being plainly written or printed on the pack¬ 
age; second, where the article of food or drug is mixed with any matter 
or ingredient not injurious to health and not intended fraudulently to 
increase its bulk, weight, or measure or conceal its inferior quality, if at 
the time such article is delivered to the purchaser it is made known to him 
that such article of food or drug is so mixed.” 
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Appellant makes the point that the authority granted to the 
Commissioners under the General License Law (D. C. Code 
1940. Title 47, Sections 2327, 2344, 2345) to revoke any license 
which in their judgment it is deemed desirable in the interest of 
public health, would appear to give the Commissioners the'feame 
authority sought here to be invoked. Appellant’s Br. 15. Rev¬ 
ocation of the appellant’s license by the District authorities 
under the local law is obviously different from an injunction 
restraining him from introducing or delivering for introduction 
into commerce adulterated food and from manufacturing 
adulterated food. The right to revoke the appellant’s license 
is a grant of peremptory authority based solely on the judg¬ 
ment of the District Commissioners. In contrast with this, 
an injunction for violation of the Federal Act can only be 
granted after a judicial determination and the finding of facts 
which warrant it. Further, the revocation of the license w-ould 
prohibit the appellant from legally manufacturing and selling 
any and all bakery products and would in effect suspend his 
manufacturing operations. The granting of an injunction only 
restrains the appellant, from manufacturing adulterated bakery 
products and from introducing them into commerce. The max¬ 
imum penalty authorized for violation of the license law is 
S300.00 fine or imprisonment for not more than ninety days. 
For violation of an injunction, a person enjoined would be 
subjected to penalties for contempt of court as well as to the 
penalties provided for violation of the Act. Finally, it is to 
be noted that under Section 47-2344, D. C. Code 1940, the 
Commissioners are authorized ‘‘in their discretion to modify 
any of the provisions of this chapter (relating to licensing) so 
far as eliminating therefrom any business or calling in this chap¬ 
ter required to be licensed * * Thus it appears that 
the Commissioners are authorized, in their discretion, to remove 
the requirement of a license for bakeries. 

To establish complete coverage of the field by local law ap¬ 
pellant points also to Sections 224, 224a, 6 and 226, D. C. 


• This section was added to the D. C. Code by Act of Congress December 
17,1942, 56 Stat. 1056, ch. 762. It authorizes the Commissioners to prescribe 
fines up to $300.00 or imprisonment up to ten days for violations of police 
regulations prescribed under Sections 224 and 226. 
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Code 1940, authorizing the Commissioners to make and enforce 
certain police regulations ond fro an er diwnn ee ifl o ued by4h »» 
Comrftwoi o now frr reg ula t e ■ the manu f ne t uTO and po l o of f oo d * 

products: Appellant’s Br. 18. Appellant fails, however, to 
point to any regulation issued under this authority which 
parallels the Federal control. 

Reference is made by appellant to an ordinance promulgated 
by the Commissioners to prevent the sale of unwholesome food 
in the District. 7 Appellant s Br. 19. This ordinance in general 
prohibits the sale of unwholesome provisions, the fraudulent 
adulteration “for the purpose of sale, [of] any bread or other 
material intended to be used for food with any substance of a 
poisonous character or any substance injurious to health.” 
It also provides against the keeping of places where food is 
displayed in an “unnecessarily unclean and unwholesome” con¬ 
dition (Sec. 6 (b)) and the covering or wrapping of bread and 
other unwashed foods with newspaper or paper previously used 
for any other purpose. (Section 6 (d).) It requires managers 
of stores where food is manufactured or sold to register their 
names, locations, and nature of business transacted (Section 12) 
and requires protection of food manufactured and sold “so as 
to prevent flies and other insects from obtaining access to such 
food. (Section 13.) Fines ranging from $1.00 to $50.00 for 
each offense are prescribed by the ordinance. Brief analysis 
of the provisions of this ordinance reveals substantial differ¬ 
ences between the acts prohibited by it and those prohibited 
by the Federal Act. Use of the term “fraudulently,” of course, 
materially restricts the application of the ordinance. More¬ 
over, it has been held that food may be adulterated within the 
meaning of the Federal Act, even though not injurious to 
health, as provided in the local ordinance. United States v. 
Lazare, 56 Fed Supp. 730 (D. C. Iowa, 1944). 

The Act of December 16,1941, the prohibitions of which more 
nearly approach the coverage of the Federal Act, is also relied 
upon by appellant, but it clearly does not support appellant’s 

T An ordinance to prevent the sale of unwholesome food in the Dis¬ 
trict of Columbia. Commissioner’s order of June 2, 1902, as amended by 
commissioner’s orders of January 2, 1902, April 21, 1903, January 31, 1911, 
and March 4, 1911. 
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theory in view of its specific provision that it constitutes a sup¬ 
plement to, not a repeal of, the Federal Act. (Appellant’s Br. 
23.) 

It seems apparent, therefore, that local statutes and regula¬ 
tions do not cover in the District of Columbia the field to which 
the Federal Food, Drug, and Cosmetic Act applies and that 
there is no ground from which to imply a Congressional intent 
that the Federal Act be inapplicable within the District of 
Columbia. Furthermore it is submitted that the opinion of 
the Supreme Court in the Beach case, supra , is direct authority 
for the position taken by appellee. The Supreme Court found 
that “ ‘transportation’ for immoral purposes, which is the act 
condemned by the Mann Act” was not spoken of by the enact¬ 
ments of local application. The Court looked to the literal 
language of the Mann Act and found support in its legislative 
history. It concluded with the following language: 

Congress thus, through the exercise of its police power 
over the District, followed its usual policy of extending 
legislation based on the commerce power to the same 
substantive acts taking place wholly within the 
District. 2 

Whether the District was already adequately pro¬ 
tected from the evils of prostitution without the added 
prohibition of transportation for that purpose, was for 
Congress, not the courts, to decide. The prohibition 
was deliberately adopted by Congress, and it conflicts 
with no other legislation applicable in the District. 
Hence the present reversal of the conviction for its vio¬ 
lation was erroneous. 

As we have demonstrated, the local controls do not entirely 
cover the same ground as the Federal Act. Moreover it is 
undisputed that the Federal Act was deliberately made appli¬ 
cable by Congress to the District of Columbia. Accordingly, 
the principles stated by the Supreme Court in upholding the 

* “See, for example, the Sherman Act (15 U. S. C. § 12), the Federal Trade 
Commission Act (15 U. S. C. § 44), the Federal Denture Act (IS U. S. C. 
Supp. Ill, 1943 5 420g), the Anti-Racketeering Act (18 U. S. C. § 420b), and 
the Food , Drug, and Cosmetic Act (21 U. S. C. § 16).” [Italics supplied.l 
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application of the Mann Act to transportation in the District 
of Columbia appear to support equally the applicability of the 
Federal Food. Drug, and Cosmetic Act to manufacture and sale 
of bakery products within the District of Columbia. The 
specific reference in the Supreme Court opinion to the Fed¬ 
eral Food, Drug, and Cosmetic Act strongly supports this 
conclusion. 

It is undoubtedly true that the Federal Act, because of its 
comprehensive nature, in some instances includes within its 
scope some of the acts of adulteration prohibited by the local 
laws. Where such a situation arises, the laws may exist side by 
side or if they are inconsistent, the national law has been held 
to supersede the local. 

In District of Columbia v. Coburn 35 App. D. C. 324, 
(1910), the defendant was charged with selling adulterated 
butter in violation of a law of the District of Columbia. 
The acts of the defendant also constituted an offense under the 
Federal Food and Drugs Act of 1906. This Court in affirming 
the quashing of the information held: 

While the Act of 1898 is local in character, and the 
Act of 1906 general, the latter act prohibits the sale 
within the District of Columbia of any article of food 
mixed in a manner whereby damage or inferiority is 
concealed. Clearly this provision is sufficiently com¬ 
prehensive to include the offense herein described, and 
this being the case, we are constrained to hold that it 
supersedes the provision in the earlier act covering the 
same subject. While repeals by implication are not fav¬ 
ored. where there is a clear repugnancy between the 
later and the earlier statutes they cannot subsist to¬ 
gether, for that would amount, in a case like the present, 
to prescribing two rules to govern a single offense. 
Weigand v. District of Columbia, 22 App. D. C. 569. 
Under the act of 1898, this information was required 
to be brought in the name of the District of Columbia, 
and the conviction was punishable by a fine of not less 
than $5 or more than S100. The act of 1906 requires the 
prosecution to be brought by the United States Attor- 
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ney, and the penalty provided in that act is much more 
severe than the penalty provided in the earlier act. 
The repugnancy, therefore, of the provisions of the two 
acts relating to this subject is clearly apparent. It is 
not likely that the public interests will suffer by this rul¬ 
ing. since the later act apparently affords ample protec¬ 
tion against the illegal sale of process butter.” 

See also Page v. Bumstine, 102 U. S. 664, 669 (1SS0). 

The decision of the Court in the Coburn case becomes espec¬ 
ially significant in this case because of the following quota- 4 
tion from Senate Report No. 361 to accompany S. 5 (74th 
Cong., 1st Sess.; Dunn, supra, p. 237, 23S): 

In drafting S. 5, the language of every worthy pro¬ 
vision of the present law has been included. Only that 
language which afforded loopholes for the escape of the 
unscrupulous has been rejected. Court decisions on the 
provisions that have been perpetuated will thus continue 
to be applicable. 

Although the language making the Federal control applicable 
within the District was changed in the 1938 Act, clearly the 
same thought was expressed and it is therefore submitted that 
the rule of the Coburn case is equally applicable under the 
193S Act as it was under the Act of 1906. 

To the extent that the Federal and local laws may be said 
to be complementary, there is authority for the proposition 
that they may exist side by side. A r uckols v. United States, 69 
App. D. C. 120, 99 F. (2d) 353 (1938). 

Further judicial approval of the application of the Act of 
1938 to the District of Columbia is found in United Stales v. 
12 packages of Alberty’s Food. This was a seizure action 
under 21 U. S. C. 334 (a) instituted in the District of Colum¬ 
bia on January 27, 1941. The basis of the jurisdiction of the 
court over the goods (drugs) was that they were offered for 
sale in the District of Columbia and there were no allegations 
that the articles had been shipped from a State into the Dis¬ 
trict. On claimant’s motion and in accordance with the pro¬ 
viso in 21 U. S. C. 334 (a) (2) this case was removed for trial 
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to the Northern District of California. The court found as 
facts that the articles were offered for sale and were held in 
and intended for sale in the District of Columbia and found 
as law that the articles were illegally offered for sale and held 
and intended for sale within the District of Columbia in vio¬ 
lation of the Federal Food, Drug, and Cosmetic Act. The 
basis of the jurisdiction of the court over the articles involved 
was solely upon the facts that the goods were “offered for sale 
and held and intended for sale within the District of Colum¬ 
bia/ 7 The finding of “interstate commerce” which was nec¬ 
essary in order to give the court jurisdiction, was not founded 
on any allegation or evidence of a shipment from a State into 
the District. The implication is that an article “offered for 
sale and held and intended for sale within the District of 
Columbia” is in interstate commerce within the meaning of 
the Federal Food, Drug, and Cosmetic Act. Notices of Judg¬ 
ment under the Federal Food, Drug, and Cosmetic Act, pub¬ 
lished by Federal Security Agency, Food and Drug Adminis¬ 
tration, December 1943, Notice of Judgment No. 829. 

CONCLUSION 

It is submitted that the literal language of the Federal 
Food. Drug and Cosmetic Act, its legislative history, and its 
consistent administrative and judicial interpretation reveal 
an unequivocal intention on the part of Congress that the 
Act be applicable to the manufacture and sale of adulterated 
food within the District of Columbia. The Court below so 
ruled in denying appellant’s motion to dismiss and in grant¬ 
ing appellee’s motion for a preliminary injunction. The ac¬ 
tion of the Court below’ should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Daniel B. Maher, 

Assistant U. S. Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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(The exhibits set forth in this appendix were attached to the 
complaint for injunction.) 

EXHIBIT AFFIDAVIT NO. 1 
(Chief Inspector) 

U. S. v. K. & R. Bakery 

FDC Injunction #67. Sample Nos.: 79508-9-10-F; 79526- 
7-S-9-30-31-F; Inv. 79525-F 

State of Maryland. 

City of Baltimore, ss: 

Before me, Gertrude M. Michael, an employee of the Federal 
Security Agency, Food and Drug Administration, designated 
by the Federal Security Administrator, under authority of the 
Act of January 31, 1925, c. 124, sec. 1, 43 Stat. 803, and Reor¬ 
ganization Plan No. IV, Secs. 12-15, effective June 30, 1940, 
to administer or take oaths, affirmations or affidavits, person¬ 
ally appeared Allan E. Rayfield, in the city and state aforesaid, 
who, being first duly sworn, deposes and says: 

That as Chief Inspector of the Baltimore Station, Food and 
Drug Administration, I have studied the official record of the 
K. & R. Bakery, S09 4th St. SW., Washington, D. C., and do 
state that the following facts are contained therein: 

1. The record of inspection made by Inspector Alfred 
Barnard on April 19, 1944, indicates that the plant of the 
K. <fc R. Bakery, 809 4th Street SW., Washington, D. C., w*as 
being operated under insanitary conditions and that the owner, 
Samuel Rubenstein, was warned of the danger involved in the 
operation of a food manufacturing establishment under the in¬ 
sanitary conditions noted (see exhibit affidavit number 2). 

2. That on April 19,1944, three samples of bakery products: 
79508-F, Bread; 79509-F, rolls; 79510-F, coffee cake, were col¬ 
lected by Inspector Alfred Barnard from stocks of bakery prod¬ 
ucts being offered for sale in the K. & R. Bakery’s retail estab¬ 
lishment (see exhibit affidavit number 2) . w’hich samples were 
examined and found to contain filth in the form of rodent hair 
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fragments, larvae head capsules, storage insect fragments, and 
mites (see exhibit affidavit number 3). 

3. That the record of the inspection made by Inspector Al¬ 
fred Barnard on May 15, 1944. indicates that the plant of the 
K. & R. Bakery, 809 4th Street SW., Washington, D. C., was 
still being operated under conditions conducive to filth in the 
firm’s finished products. At the time of this inspection, in an 
effort to determine the character of some of the material found 
on equipment used for handling baked goods, there was col¬ 
lected a dusting ingredient from bread racks, identified as Inv. 
79525-F (see exhibit affidavit number 2), which sample was 
examined and found to contain filth in the form of storage 
insect fragments, cat hair fragments, and hairs resembling 
rodent hairs (see exhibit affidavit number 3). 

4. That on May 16, 1944, six samples of bakery products: 

79526-F, Pumpernickle Bread, 

79527-F, Rye Bread, 

79528-F, “Egg” Bread, 

79529-F, Chocolate topped doughnuts, 

79530-F, Sugared Doughnuts, 

79531-F, Raisin buns, 

were collected by Inspector Alfred Barnard from goods in de¬ 
livery truck being offered for sale by the firm in the ordinary 
course of business (see exhibit affidavit number 2), which sam¬ 
ples were examined and found to contain filth in the form of 
rodent hair fragments, storage insect fragments, thrips, and a 
mite (see exhibit affidavit number 3). 

5. That it is apparent from the record as evidenced by the 
inspections of April 19,1944, and May 15,1944, that the verbal 
warnings given by the inspector at the time of these inspections 
were entirely ineffective and that at no time during the two 
inspections did Samuel Rubenstein, owner of the K. & R. Bak¬ 
ery. 809 4th Street SW., Washington, D. C., or his wife, offer a 
valid reason for not preparing bakery products under conditions 
which would not contaminate the products with filth. 

6. That it is apparent from the record that there has been 
continuous, from the time of the first inspection of April 19, 
1944. to that of May 15, 1944, the manufacture, offering for 
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sale, and shipment within the District of Columbia of bakery- 
products which, upon sampling and analysis, show the presence 
of filth; that the goods purchased and analyzed under number 2 
above and the goods offered for shipment, which were sampled 
and analyzed under number 4 above, were produced on the days 
of inspections, April 19, 1944, and May 15, 1944, respectively. 

7. That it is a fact that the present facilities of the Food and 
Drug Administration are such that it would be impracticable 
to attempt to sample, analyze, and seize all shipments which 
may be made by the K. & R. Bakery, 809 4th Street SW., Wash¬ 
ington, D. C. 

(Sgd.) Allan E. Rayfield, 

Chief Inspector, Baltimore Station, 

Food and Drug Administration, 

Federal Security Agency. 

Subscribed and sworn to before me, at Baltimore, Maryland, 
this 15th day of June 1944. 

(Sgd.) Gertrude M. Michael, 

Employee of the Federal Security Agency 
of the United States, designated under the 

Act of Jan. SI, 1925, and Reorganization 

Plan TV, effective June SO, 1940. 



EXHIBIT AFFIDAVIT NO. 2 
(Inspector) 

U. S. v. K. & R. Bakery, FDC Injunction #67. Sample Nos.: 

79508-9-10-F; 79526-7-8-9-30-31-F; Inv. 79525-F 

City of Washington, 

District of Columbia, ss: 

Before me, Anselma M. Stein, an employee of the Federal 
Security Agency, Food and Drug Administration, designated 
by the Federal Security Administrator, under authority of 
the Act of January 31, 1925, c. 124, Sec. 1, 43 Stat., 803, and 
Reorganization Plan No. IV, Sec. 12-15, effective June 30, 
1940, to administer or take oaths, affirmations, and affidavits, 

personally appeared Alfred Barnard, in the - who, 

being first duly sworn, deposes and says: I am now and was 
at the time of making the hereinafter-mentioned inspections 
and collections a duly and lawfully appointed inspector of 
the Food and Drug Administration, Federal Security Agency, 
authorized to investigate violations of the Food, Drug and 
Cosmetic Act of June 25,1938; 

That as such inspector on April 19, 1944,1 visited the prem¬ 
ises of the K. & R. Bakery, 809 4th Street SW., Washington, 
D. C., and after obtaining permission to make an inspection 
from its owner, Samuel Rubenstein, I then inspected the prem¬ 
ises and found conditions as follows: 

Bakery products, including bread, rolls, buns, doughnuts, 
and coffee cake, were being manufactured. Raw materials 
used in the manufacture of these bakery products were stored 
on the second floor immediately above the manufacturing 
area. The flour stored in this area showed evidence of rodent 
depredation and was infested with adult weevils as manifested 
by these insects observed on the bags and in the spilled flour 
underneath the flats on which the bags were stacked. Sim¬ 
ilar conditions were noted at a number of other points in the 
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flour storage and innumerable rodent tracks were observed 
around the stored flour. 

In a further effort to determine the condition of the raw 
materials being used in the manufacture of bakery products 
I examined an estimated 30 pounds of sesame seed in a metal 
drum, which was admitted by Mr. Samuel Rubenstein as cur¬ 
rent stock. I found this sesame seed to be heavily weevil- 
infested. There were observed on the first floor two drums of 
jelly powder, one of which was open and exposed to external 
contamination. The surface of this material was littered with 
various accumulations of dust, bits of paper, wood splinters, 
etc. There was also picked from its surface a large, live beetle. 

As part of such inspection I examined the manufacturing 
equipment for the production of bakery products and found 
that these bakery products were being manufactured in such 
a manner as to contaminate the finished foods with filth as 
evidenced by flies feeding on liquid eggs smeared on the inner 
and outer surfaces of the can used for measuring this ingre¬ 
dient. It was also observed that uncooked dough held in pans 
awaiting cooking was attracting flies, and at the time of the 
inspection a live fly was actually feeding on the moist dough 
awaiting baking. 

At the conclusion of this inspection I informed Mr. Samuel 
Rubenstein, owner of the K. <fc R. Bakery, of the various in¬ 
sanitary conditions and practices noted and advised him that 
unless immediate remedial measures were put into effect, the 
firm would continue to produce bakery products contami¬ 
nated with filth; and that satisfactory correction would lie 
solely in rendering the plant rodent and insect proof and elim¬ 
inating the present rodent and insect population, and in main¬ 
taining the plant under such sanitary condition and super¬ 
vision as to preclude the incorporation of filth in the finished 
products. 

That as such inspector I purchased from Mrs. Samuel 
Rubenstein, acting in the capacity of salesgirl in the firm’s 
retail portion of its establishment, samples of bakery products 
consisting of two 1-pound loaves of bread, one dozen rolls, and 
one pound six ounces of coffee cake, the latter cut from a large 
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slab of the product by the salesgirl in response to my request 
for about one pound; that the bread was labeled in part as 
follows: 

International B & C W I U of A 1 LB. UNION 
MADE * * K. & R. BAKERY * 

and the rolls and coffee cake were sold unlabeled in paper 
bags. 

Immediately after purchasing the aforesaid samples of bread, 
rolls, and coffee cake I properly sealed each sample with offi¬ 
cial seals reading respectively: 

79508-F April 19, 1944 Alfred Barnard 
79509-F April 19, 1944 Alfred Barnard 
79510-F April 19, 1944 Alfred Barnard 

I transmitted said samples so sealed and marked to the Balti¬ 
more Station of the Food and Drug Administration. 

That at the time of making the aforesaid purchases I received 
from Mrs. Samuel Rubenstein, salesgirl, a dealer’s statement 
certifying to the sale of these products. 

That as such inspector on May 15, 1944,1 visited the prem¬ 
ises of the K. & R. Bakery, 809 4th St. SW., Washington, 
D. C., and after obtaining permission to make inspection from 
Mrs. Samuel Rubenstein, wife of the owner, I inspected the 
plant and found conditions as follows: 

The raw material stored on the second floor continued to be 
mouse-infested and no apparent steps had been taken to free 
the plant of these pests. Mouse excreta pellets were on almost 
every bag in storage regardless of type of flour. Further in¬ 
vestigation revealed that the owner had not eliminated the in¬ 
sect infestation in the flour storage; and, in fact, unlaundered 
flour bags used about the plant for various purposes were 
found to be literally alive with adult insects. Weevilly flour 
found on April 19, 1944, beneath the flats on which the bags 
of flour were stacked had not been removed, with the result 
that there was a noticeable increase in the weevil population. 

In an effort to determine the condition of the equipment 
used in the manufacture of bakery products, I examined the 
equipment for mixing and holding of raw materials and baked 
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finished products. I observed wooden frames used in the 
handling of rye, pumpernickle, and certain other loaf items 
piled haphazardly about the plant and dusted with corn meal, 
which, apparently, are seldom if ever actually emptied or 
cleaned. A small sample of this “dusting” material was col¬ 
lected from one of the racks and submitted as Sub 1 of Inv. 
sample 79525-F. The doughnut cooking equipment continued 
to be used without adequate protection from external contami¬ 
nation. It was observed that a chocolate fudge dressing used 
on doughnuts stored in a small saucepan-type of vessel bore on 
its surface accumulated bits of dust and miscellaneous debris. 
An employee was later observed to thoroughly stir this dress¬ 
ing and set the pan back on the shelf. 

In an effort to determine how the finished goods are stored 
after baking, I found that such products are stored in open 
wooden racks in the firm’s garage and are in no wise protected 
from external contamination. An open door to this garage 
leading into the rear alley was not adequately closed to prevent 
rodent entrance. 

After such inspection, on May 16, 1944, I purchased from 
L. Honigman, driver of the delivery truck operated by the 
K. & R. Bakery, bearing truck license number B1413, District 
of Columbia, six samples of bakery products, three of which 
were labeled in part as follows: 

UNION MADE # * 1 LB ## K. & R. BAKERY ** 809 
4th ST. SW. (79526-F) 

UNION ** MADE ## 1 LB ** K. <fc R. BAKERY * # 809 
4th ST. SW. (79527-F) 

UNION MADE ** 1 LB ** K. & R. BAKERY ** 809 
4th ST. SW. (79528-F) 

the other three samples being unlabeled. These samples were 
identified as: 

79526-F, Pumpernickel Bread 
79527-F, Rye Bread 
79528-F, “Egg” Bread 
79529-F, Doughnuts—chocolate topped 
79530-F, Doughnuts—sugared 
79531-F, Raisin buns 
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Immediately after purchasing the aforesaid samples of bakery 
products I properly sealed each sample with official seals read¬ 
ing respectively: 

79526-F May 16, 1944 Alfred Barnard 
79527-F May 16, 1944 Alfred Barnard 
79528-F May 16, 1944 Alfred Barnard 
79529-F May 16, 1944 Alfred Barnard 
79530-F May 16, 1944 Alfred Barnard 
79531-F May 16, 1944 Alfred Barnard 

and transmitted said samples so sealed to the Baltimore Sta¬ 
tion, Food and Drug Administration. 

That at the time of making the aforesaid purchases of sam¬ 
ples of bakery products, L. Honigman, driver, signed and 
delivered to me a dealer’s statement covering the aforesaid 
purchases and furnished, also, a sales slip. 

(Sgd.) Alfred Barnard, 
Inspector, Federal Security Agency. 

Subscribed and sworn to before me, at Washington, D. C., 
this 16th day of June 1944. 

(Sgd.) Anselma M. Stein, 

Employee of the Federal Security Agency 
of the United States, designated under the Act 

of Jan. 31, 1925, and Reorganization 

Plan IV, effective June 30,1940. 



EXHIBIT AFFIDAVIT NO. 3 
(Analyst) 

* 

U. S. v. K. & R. Bakery 

FDC Injunction #67. Sample Nos.: 79508-9-10-F; 79520- 
7-S-9-30-31-F; Inv. 79525-F 

State of Maryland, 

City of Baltimore, ss: 

Before me, Gertrude M. Michael, an employee of the Federal 
Security Agency, Food and Drug Administration, designated 
by the Federal Security Administrator, under authority of the 
Act of January 31, 1925, c. 124, Sec. 1, 43 Stat. 803, and Re¬ 
organization Plan No. IV, Sec. 12-15, effective June 30, 1940, 
to administer or take oaths, affirmations, and affidavits, per¬ 
sonally appeared J. Frank Nicholson, in the State and City 
aforesaid, who, being first duly sworn, deposes and says: I am 
now and was at the time of making the hereinafter-mentioned 
analyses a duly and lawfully appointed analyst of the Food and 
Drug Administration, Federal Security Agency. As such 
analyst, there were submitted to me for analysis certain sam¬ 
ples sealed with official seals reading: 

79508-F April 19, 1944 Alfred Barnard 
79509-F April 19, 1944 Alfred Barnard 
19510-F April 19, 1944 Alfred Barnard 
79526-F May 16, 1944 Alfred Barnard 
79527-F May 16, 1944 Alfred Barnard 
79528-F May 16, 1944 Alfred Barnard 
79529-F May 16, 1944 Alfred Barnard 
79530-F May 16, 1944 Alfred Barnard 
79531-F May 16, 1944 Alfred Barnard 

and one sample identified, “Inv. 79525-F 5/15/44 AB Sub 1 
or Sub 2.” 
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I made careful examination of said samples so sealed and 
marked and found the products: 

Bread, 79508-F, contained rodent hair fragments; 

Rolls, 79509-F, contained larvae head capsules, storage in¬ 
sect fragments, mites, and rodent hair fragments; 

Coffee Cake, 79510-F, contained rodent hair fragments; 

Pumpernickle type rye bread, 79526-F, contained rodent hair 
fragments; 

Light colored rye bread, 79527-F, contained storage insect 
fragments, and rodent hair fragments; 

Bread, 79528-F, contained storage insect fragments and 
rodent hair fragments; 

Doughnuts, 79529-F, contained storage insect fragments, 
mite; 

Doughnuts, 79530-F, contained storage insect fragments and 
rodent hair fragments; 

Raisin Buns, 79531-F, contained storage insect fragments, 
thrips, and rodent hair fragments; 

Corn meal, caraway seed, bread crumbs, Inv. 79525-F, con¬ 
tained storage insect fragments, cat hair fragments and hairs 
resembling rodent hairs. 

(Sgd.) J. Frank Nicholson, 
Analyst, Federal Security Agency. 

Subscribed and sworn to before me, at Baltimore, Maryland, 
this 15th day of June 1944. 

(Sgd.) Gertrude M. Michael, 

Employee of the Federal Security Agency 
of the United States, designated under the Act 

of Jan. SI, 1925 and Reorganization 

Plan IV effective June 30, 1940. 






EXHIBIT AFFIDAVIT NO. 4 
(Inspectors) 

U. S. v. K. & R. Bakery, FDC Injunction #67. Sample Nos.: 

Inv. Exh. 79583-F 

City of Washington, 

District of Columbia, ss: 

Before me, Anselma M. Stein, an employee of the Federal 
Security Agency, Food and Drug Administration, designated 
by the Federal Security Administrator, under authority of the 
Act of January 31, 1925, c. 124, Sec. 1, 43 Stat., 803, and Reor¬ 
ganization Plan No. IV, Sec. 12-15, effective June 30, 1940, to 
administer or take oaths, affirmations, and affidavits, personally 
appeared jointly Allan E. Rayfield and Alfred Barnard, in 
the City and District aforesaid, who, being first duly sworn, 
depose and say: We are now and were at the time of making 
the hereinafter-mentioned inspection duly and lawfully ap¬ 
pointed inspectors of the Food and Drug Administration, Fed¬ 
eral Security Agency, authorized to investigate violations of the 
Food, Drug, and Cosmetic Act of June 25, 1938; 

That, as such inspectors on July 12, 1944, we visited the 
premises of the K. & R. Bakery, 809 4th Street SW., Washing¬ 
ton, D. C., and, after obtaining permission to make an inspec¬ 
tion from its owner, Sam Rubenstein, we then and there in¬ 
spected the premises and found insanitary conditions as 
follows: 

Bakery products were being manufactured. Raw materials 
used in the manufacture of these bakery products were stored 
on the second floor immediately above the manufacturing area. 
These materials included flour, corn meal, salt, and sugar all 
of which showed external contamination through the presence 
of grain beetles, silverfish, and moths; the contents of a bag 
of “Martha Washington” cake flour in current stock showed 
contamination with insect larvae. As permanent records of 
these conditions, photographs of externally contaminated bags 
were exposed, identified as photographs 1, 2, and 3 “U. S. F. 
D. & C. Act 79583-F Exhibit 7/12 44 AB AER,” and silverfish 
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and contaminated flour were collected and identified “Inv (or 
Exh) 79583-F Sub 1 (or 2) 7/12/44 AER AB.” Insect infes¬ 
tation in various growth stages was found about the storage 
area. 

In the first-floor manufacturing area adult grain beetles and 
silverfish were found in and about wooden hearth bread racks 
stacked for immediate use; roaches in excess of one inch in 
length were found in large numbers at the rear of the oven 
within three feet of finished products storage racks; rodent ex¬ 
creta pellets and knawed pieces of bread were found to have 
accumulated along with considerable quantities of scrap paper, 
cotton bags, rolls, buns, discarded equipment and other mis¬ 
cellaneous debris; a housefly was found partially imbedded in 
rye dough; a housefly was found in an open container of soft 
cheese in the ice box. Adult grain beetles and additional filth 
from the wooden hearth bread racks, gnawed pieces of bread, 
and housefly from rye dough were taken as exhibits identified 
"Exh 79583-F Sub 3 (or 4. or 5, respectively), 7/12/44 
AER AB.” 

Insanitary conditions called to the attention of the manage¬ 
ment at inspections on April 19, 1944, and May 15, 1944. were 
found to still exist. 

At the conclusion of this inspection Samuel Rubenstein, 
owner of the K. & R. Bakery, was informed of the various insan¬ 
itary conditions found; and was advised that the existence of 
these conditions constituted a continued violation of the Food, 
Drug and Cosm.etic Act. 

(Sgd.) Allen E. Rayfield, 
Inspector, Federal Security Agency. 

(Sgd.) Alfred Barnard, 
Inspector, Federal Security Agency. 

Subscribed and sworn to before me. at Washington, D. C., 
this 13th day of July 1944. 

(Sgd.) Anselma M. Stein, 

Employee of the Federal Security Agency of 

the United States, designated under the 
Act of Jan. 31, 1925 and Reorganization 

Plan IV, effective June 30,1940 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. S9S3 


SAMUEL RUBENSTEIN, an individual doing business as 
NEW YORK K & R BAKERY, appellant, 


v. 

UNITED STATES OF AMERICA, appellee. 


Brief on behalf of Commissioners of the District of Columbia, 

Amici Curiae. 

By its memorandum filed November 29, 1945, subsequent * 
to oral argument of the above cause, this Honorable Court 
invited the Commissioners of the District of Columbia to file 
a brief amici curiae, the memorandum reciting 

“Involved is the question whether the Federal Food, 

Drug and Cosmetic Act, 21 U.S.C.A. §§ 301, et seq., 
is applicable to the manufacture and sale of bakery 
products within the District of Columbia in view’ of 
the provisions of the D. C. Code (1940) §§ 33-101 et 
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seq. and 47-2301 ct seq., the ordinance to prevent the 
sale of unwholesome food in the District of Colum¬ 
bia, promulgated by the Commissioners July 1, 193S, 
and the D. C. Code (1940, Supp. Ill) § 22-3416. 

“A question presented by the parties is whether the 
manufacture and sale of food products within the 
District of Columbia is subject to regulation (1) by 
the Commissioners, (2) by the United States, (3) 
concurrently by both authorities, or (4) by one or the 
other authority dependent upon which has first un¬ 
dertaken a particular activity. This question involves 
the relationship between the Federal Government 
and the District of Columbia authorities in an impor¬ 
tant field of police power.” 

1. CONTENTIONS OF THE PARTIES 
(a) Appellant’s contentions 

Appellant contends that local laws enacted by Congress 
for the protection of Washington citizens from adulterated 
foods thereby fully covered the strictly local field with respect 
to the manufacture and sale of bakery* products within the 
District of Columbia; that such local laws were designed and 
intended by Congress to subject merchants doing business 
wholly within the District to the sole jurisdiction of such 
local laws; that the Federal Food Act is inapplicable where 
its operation conflicts in effectuating compliance with local 
laws regulating wholly local food industries; that Congress 
has authorized the Commissioners of the District of Columbia 
to make and enforce reasonable and usual police regulations 
for its citizens doing business wholly within the District of 
Columbia with respect to the manufacture and sale of bakery 
products; that the provisions of the Federal Food Act under 
which this case arose parallel the local laws and regulations 
upon the subject of adulterated food, and that Congress did 
not intend to make applicable to the District of Columbia 
the Federal Food Act, designed to apply in matters “inter- 
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state/' in lieu of, or in conflict with, the laws and regulations 
delegating to the Commissioners of the District of Columbia 
the prosecution of laws upon the same subject matter, wholly 
“intra-District.” (Appellant’s Brief, p. 4.) 

(b) Appellee’s Contentions 

The language of the Federal Food, Drug and Cosmetic Act 
and its legislative history, as well as the legislative history of 
other Congressional enactments, clearly indicate that the Fed¬ 
eral Act is applicable to the manufacture and sale of bakery 
products within the District of Columbia, and there is no 
merit to the contention that the Federal Act is rendered in¬ 
applicable to the District by the fact that local statutes paral¬ 
lel its provisions. 

2. CONTENTIONS OF AMICI CURIAE 

In the exercise of its plenary power over the District of 
Columbia, Congress has delegated to the District of Columbia 
Government only a portion of the power necessary to be 
exerted for the adequate regulation of food in the public in¬ 
terest, and has retained for enforcement by the Federal author¬ 
ities the remaining powers. The two regulatory authorities in 
the past have functioned concurrently, and it is clearly the 
intention of Congress, and definitely in the public interest, 
that they continue to do so. 


“THE ORDINANCE TO PREVENT THE SALE 
OF UNWHOLESOME FOOD IN THE DISTRICT 
OF COLUMBIA, PROMULGATED BY THE 
COMMISSIONERS JULY 1, 193S.” 


In his brief (p. 17) appellant states: 


“In addition to other powers granted in the same 
Act (License Act of 1932; § 47-2301, D. C. Code. 
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1940) to the District Commissioners, they are author¬ 
ized to make regulations and to bring about prosecu¬ 
tions for violations thereof as follows: 

“T. 47-2345 (20:1754) ‘Promulgation of regula¬ 
tions authorized; revocation of licenses. The Com¬ 
missioners are further authorized and empowered to 
make any regulations that may be necessary in fur¬ 
therance of the purpose of this chapter and to revoke 
any license issued hereunder when, in their judgment, 
such is deemed desirable in the interest of public de¬ 
cency or the protection of lives, limbs, health, com¬ 
fort, and quiet of the citizens of the District of Col¬ 
umbia, or for any other reason they may deem suf¬ 
ficient. (July 1, 1902, 32 Stat. 622, c. 1352, sec. 7; 

July 1, 1932, 47 Stat. 563, c. 366, par. 46.)’ ” 

Appellant further states (Appellant’s brief, p. 19): 

“Pursuant to the authority vested in them by Sec. 
2345, supra, the District Commissioners promulgated 
regulations dealing with the licensing of food estab¬ 
lishments, including bakeries; as follows: 

‘LAWS AND REGULATIONS RELATING TO 
FOOD IN FORCE IN THE DISTRICT OF COL¬ 
UMBIA, July 1, 193S 

‘An Ordnance to prevent the sale of unwholesome 
food in the District of Columbia.’ ” 

A review of the history of the “Ordinance to prevent the 
sale of unwholesome food in the District of Columbia” shows 
that appellant is mistaken as to the origin of that ordinance 
and also throws light upon the intent of Congress with respect 
to the regulation o.f food in the District of Columbia. 

The Act approved February 21, 1S71 (16 Stat. 419, D. C. 
Code. 1940, p. LI) entitled “An Act to provide a government 
for the District of Columbia” which created the Legislative 
Assembly, provided, in Section 26: 

“That there shall be established by the President of 
the United States, by and with the consent of the 
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Senate, a Board of Health for said District, to con¬ 
sist of five persons, whose duty it shall be to declare 
what shall be deemed nuisances injurious to health, 
and to provide for the removal thereof; to make and 
enforce regulations to prevent domestic animals from 
running at large in the cities of Washington and 
Georgetown; to prevent the sale of unwholesome food 
in the said cities and to perform such other duties as 
shall be imposed upon said Board by the Legislative 
Assembly.” (Italics supplied). 

Pursuant to that authority, on May 15, 1871 the Board of 
Health made “An Ordinance to prevent the sale of unwhole¬ 
some food in the cities of Washington and Georgetown”. On 
September 12, 1871 the Board of Health made “An Ordinance 
to provide for the inspection of streets, food, live-stock, fish 
and other marine products in the cities of Washington and 
Georgetown, and to define the duties of inspectors and other 
officers of the Board of Health.” 

The present organic act of the District of Columbia, ap¬ 
proved June 11, 1S7S (20 Stat. 102; p. LVIII, et seq., D. C. 
Code, 1940), provides in Sec. 8 thereof: 

“That in lieu of the Board of Health now author¬ 
ized by law, the Commissioners of the District of 
Columbia shall appoint a physician as health-officer, 
whose duty it shall be, under the direction of the said 
Commissioners, to execute and enforce all laws and 
regulations relating to the public health and vital 
statistics, and to perform all such duties as may be 
assigned to him by said Commissioners; and the 
board of health now existing shall, from the date of 
the appointment of said health officer, be abolished.” 

Thereafter, by the Joint Resolution approved April 24, 1SS0, 
21 Stat. 304, it was provided: 

“Sec. 1 (Sec. 6-111, D. C. Code, 1940). The 
ordinances of the late Board of Health of the 
District of Columbia, as revised, amended, and 
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adopted, November 19, 1S75, entitled ‘An ordinance 
to revise, consolidate, and amend the ordinances of 
the board of health, to declare what shall be deemed 
nuisances injurious to health, and to provide for the 
removal thereof/ as printed in the report of said late 
Board of Health made to the first session of the 
Forty-Fourth Congress, being Executive Document 
Number 1, part S, are hereby legalized; and the re¬ 
spective penalties therein prescribed for violations 
thereof may be imposed and enforced for the respec¬ 
tive offenses therein described, excepting the sections 
of said ordinance following, namely: Sections 7, 9 and 
14, which said sections are not hereby legalized/’ 

“Sec. 2. (Sec. 6-112. D. C. Code, 1940). That the 
ordinances, rules, and regulations of said late Board 
of Health contained in the report mentioned in the 
preceding section, and printed in the said executive 
document therein mentioned, namely: 

* * * Second, ‘An Ordinance to prevent the sale 
of unwholesome food in the cities of Washington and 
Georgetown’; 

Third. ‘An ordinance to provide for the inspec¬ 
tion of streets, food, live stock, fish and other marine 
products in the cities of Washington and Georgetown, 
and to define the duties of inspectors and other offi¬ 
cers of the Board of Health.’ * * * 
be and the same are hereby, legalized and made valid; 
and the penalties therein provided respectively for 
violations thereof, may be imposed and enforced for 
violations of the same respectively, as provided by 
section twenty-seven of the ordinances passed No¬ 
vember nineteenth, eighteen hundred and seventy- 
five.” 

The two ordinances referred to are set forth in full in 1 
Supplement to the Revised Statutes, Vol. 1, 1S74-1SS1, pp. 
57S, 579, and provided: 


“An Ordinance to prevent the sale of unwholesome 
food in the cities of Washington and Georgetown. 


BE IT ORDAINED AND ENACTED BY THE 
BOARD OF HEALTH OF THE DISTRICT OF 
COLUMBIA, That no person shall knowingly sell, or 
cause to be sold, within the cities of Washington and 
Georgetown, any impure, diseased, decayed, or un¬ 
wholesome provisions, nor shall any person fraudu¬ 
lently adulterate, for the purpose of sale within said 
cities, any bread or other material intended to be 
used for food with any substance of a poisonous char¬ 
acter, or any substance injurious to health; and any 
person violating the provisions of this section shall, 
upon conviction thereof, be punished by a fine of not 
less than ten nor more than fifty dollars for each and 
every such offense. 

“SEC. 2. That no person shall offer for sale within 
the cities of Washington or Georgetown any liquor 
used for drink, whether malt, vinous, or ardent, or 
the milk of cows or goats, intended to be used for food 
or drink, which has been adulterated with any poison¬ 
ous or deleterious ingredients; and any person violat¬ 
ing the provisions of this section, shall, upon convic¬ 
tion be punished by a fine of not less than ten nor 
more than fifty dollars for each and every such of¬ 
fense. 

“SEC. 3. That no person shall convey into the 
cities of Washington or Georgetown, and offer for sale 
in any part of said cities, any animal or part of ani¬ 
mal that may be sickly, diseased, or unwholesome, or 
which may have died from disease or accident, or 
any fish or vegetables not fresh, sound, and fit for 
food; and any person violating the provisions of this 
section shalh upon conviction thereof, be punished by 
a fine of not less than five nor more than twenty-five 
dollars for each and every such offense. 

“SEC. 4. That no person shall slaughter any cattle 
for the purpose of sale as food within the cities of 
Washington and Georgetown when such cattle are 
in a feverish or diseased condition; and any person 
violating the provisions of this section shall, upon 
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conviction thereof, be punished by a fine of not less 
than five nor more than twenty-five dollars for each 
and every such offense. 

“SEC. 5. That no person, whether owner, manager, 
keeper of. agent, bar-tender, or clerk, in any saloon, 
restaurant, boarding-house, or eating-house, located 
within the cities of Washington or Georgetown, shall 
offer for sale as food or drink anything poisonous or 
unwholesome; and any person violating the provi¬ 
sions of this section shall, upon conviction thereof, be 
punished by a fine of not less than five nor more than 
twenty-five dollars for each and every such offense. 

“SEC. 6. That no person owning, renting, leasing, 
or occupying any stall, room, or stand where meats or 
vegetables are sold for food, within the cities of 
Washington or Georgetown, shall fail to keep said 
stall, room, or stand in a cleanly condition; nor shall 
such person allow said meats or vegetables to become 
poisoned, or infected, or unfit for food, by reason of 
uncleanly condition of such stall, room, or stand; and 
any person violating the provisions of this section 
shall, upon conviction, be punished by a fine of not 
less than ten nor more than twenty-five dollars for 
each and every such offense. 

“SEC. 7. That no person shall offer for sale, within 
the cities of Washington or Georgetown, any un¬ 
wholesome, watered, or adulterated milk, or swill- 
milk, or milk from cows kept up and fed on garbage, 
swill, or other deleterious substance; nor shall any 
person offer for sale within said cities any butter or 
cheese made from such unwholesome milk; and any 
person violating the provisions of this section shall, 
upon conviction be punished by a fine of not less 
than five nor more than twenty dollars for each and 
every such offense. 

“SEC. S. That on and after the passage of this ordi¬ 
nance it shall be unlawful for any person or persons 
to sell or expose for sale within the cities of Wash- 
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ington and Georgetown, any unsound, blown, or un¬ 
wholesome meat, or other article of food, under a 
penalty of not less than five nor more than twenty- 
five dollars for each and every such offense.” 

“An Ordinance to provide for the inspection of 
streets, food, livestock, fish and other marine products 
in the cities of Washington and Georgetown, and to 
define the duties of inspectors and other officers of the 
Board of Health. 

BE IT ORDAIXED AXD EXACTED BY THE 
BOARD OF HEALTH OF THE DISTRICT OF 
COLUMBIA, That there shall be appointed by the 
board of health a Health Officer and such inspectors 
as may be required who shall be assigned to the 
several duties of inspection of streets, of food, of live 
stock, of fish and other marine products, or detailed 
for the performance of such other duties as may be 
necessary. 

“SEC. 2. That it shall be the duty of the health 
officer, as he may be directed by this board, to execute 
or cause to be executed, the ordinances, resolutions, 
and orders of the board, and generally, according to 
its instructions, to exercise a practical supervision in 
respect to inspectors, poundmasters, and the clerical 
force in his office; and said Health-officer shall devote 
his services to the aforesaid purposes as the Board 
may direct. 

“SEG. 3. That it shall be the duty of each inspector 
of streets to visit every part of his district daily, and 
carefully inspect all streets, alleys, yards, and inclos¬ 
ures, horse and cow stables, privies, slaughter-houses, 
wharves, and every other place where offensive or 
deleterious matter may exist, and to report promptly 
to the Health-Officer any and all nuisances injurious 
to health; and the inspectors of streets shall perform 
such other duties and special inspections as may be 
directed by the Health-officer. 
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“SEC. 4. That it shall be the duty of each inspector 
of food to attend the market or markets within his 
inspection-district every morning, at the time when 
sales commence, and carefully inspect all-meats, fowl, 
game, and vegetables offered for sale, and condemn, 
seize, and cause to be removed such as may be dis¬ 
eased, or from any other cause rendered unfit for 
food. He shall also visit, as early as practicable each 
day, every green-grocery or other place within his dis¬ 
trict; where articles of food are kept for sale, and per¬ 
form his duty of inspection, seizure, and removal as 
hereinbefore prescribed. He shall report his official 
proceedings daily to the Health-officer, and in the 
performance of his duties shall be under the direction 
of said officer; and the inspectors of food shall per¬ 
form such other duties and special inspections as may 
be directed by the Health-officer. 

“SEC. 5. That it shall be the duty of the inspector 
of live-stock to carefully inspect all cattle, hogs, 
sheep, or other animals intended to be killed and sold 
for consumption as food in the cities of Washington 
and Georgetown, and to condemn all such as may be 
diseased, or from any other cause rendered unfit for 
food; and it is hereby made the duty of said inspec¬ 
tors to brand with the letter ‘C’ all cattle, hogs, sheep, 
or other animals condemned as aforesaid, and said 
inspector shall report his official proceedings daily to 
the Health-officer. 

“SEC. 6. That it shall be the duty of the inspector 
of fish and other marine products to examine and in¬ 
spect all fish, oysters, clams, lobsters, and other ma¬ 
rine products, landing by boat, arriving by rail, or 
otherwise brought by any person or persons into the 
cities of Washington and Georgetown; and if, upon 
such inspection, said inspector shall find any of the 
said marine products to be in an unsound, diseased, or 
unwholesome condition, it shall be his duty to pro¬ 
hibit their sale; and the said inspector of fish is here¬ 
by authorized, empowered, and directed to condemn, 
seize, and remove any unsound, diseased, or unwhole- 
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some fish, oysters, clams, lobsters, crabs, or other ma¬ 
rine products which may be offered for sale as food 
within the cities of Washington and Georgetown. 

“SEC. 7. That in the performance of the duties 
herein prescribed the Inspector of Fish shall be, and 
is hereby, authorized and empowered to board all 
boats, vessels, steamboats, and cars, and to stop all 
vehicles believed by him to contain fish or other ma¬ 
rine products, for the purpose of enforcing the provi¬ 
sions of this ordinance, and said Inspector shall report 
his official proceedings daily to the Health-officer. 

“SEC. S. That upon any cattle, meat, birds, fowls, 
fish or other marine products, vegetables, or other 
articles of food being found by any inspector or other 
officer of the Board of Health in a condition w’hich is, 
in his judgment, unwholesome, and unfit for use as 
human food, or in a condition or of a quality forbid¬ 
den by the ordinances of this Board, but with respect 
to the quality and condition of which article of food 
said inspector or other officer may be in doubt, he 
shall forbid the sale thereof, and order that the same 
be set aside, and shall at once notify the Health-offi¬ 
cer of such action; and if, upon inspection, the 
Health-officer shall concur in the judgment of the 
Inspector or other officer aforesaid, said Health-offi¬ 
cer shall prohibit the sale and order the removal of 
said articles, according to the regulations of the 
Board of Health; and if the Health-officer shall not 
concur in the judgment of the Inspector or other of¬ 
ficer aforesaid, the sale of said articles shall be al¬ 
lowed. But if, upon inspection, the Health-officer is 
in doubt as to whether said articles should be con¬ 
demned or not, then the committee on food-inspec¬ 
tions of the Board of Health shall decide whether or 
not said articles shall be condemned and the sale 
thereof forbidden: PROVIDED, That no article of 
food, in a decayed or offensive condition, shall be al¬ 
lowed to remain where found, but the same shall 
be caused to be removed forthwith by the inspector 
or officer aforesaid, according to the rules and regula¬ 
tions of the Board of Health. 
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“SEC. 9. That any person who shall molest, hinder, 
or in any manner prevent said Health-officer or any 
inspector appointed by this Board from performing 
any duty imposed upon him or them by the provi¬ 
sions of this ordinance, shall be punished by a fine of 
not less than twenty nor more than one hundred dol¬ 
lars for each and every such offense.” 

By the Act approved August 7, 1S94, (2S Stat. 257; Sec. 
6-113, D. C. Code, 1940) it was provided: 

“That the ordinances of the late board of health of 
the District of Columbia, as legalized by Joint Reso¬ 
lution of Congress, approved April twenty-fourth, 
eighteen hundred and eighty, be, and the same are 
hereby, declared to have the same force within and 
effect within the District of Columbia as if enacted 
by Congress in the first instance, and that the powers 
and duties imposed upon the late board of health, in 
and by the said ordinances, are hereby conferred upon 
the health officer of said District, and that all prose¬ 
cutions for violations of said ordinances and regula¬ 
tions shall be in the police court of the District of 
Columbia in the name of the said District: Provided, 
That said regulations shall not be enforced against 
established industries which are not a nuisance in 
fact.” 

The Act approved February 17, 1S9S (30 Stat. 246) (Appel¬ 
lant’s Brief, pp. 12-14) provides: 

“SEC. 1. (Sec. 33-101, D. C. Code 1940). That no 
person shall, within the District of Columbia * * * 
sell, exchange, or deliver or have in his custody or 
possession with the intent to sell or exchange, or ex¬ 
pose or offer for sale or exchange, any article of food 
or drug which is adulterated within the meaning of 
this act.” 

NOTE. Sec. 6-113, D. C. Code, 1940, in addition to substituting Code Sections 
for statutory references, contains the words “except as provided in section 
6-112” and “on August 7, 1S94” not contained in the act as set forth in 2S 
Stat. 257. 
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“SEC. 4. (Sec. 33-104, D. C. Code, 1940). It shall 
be the duty of the health officer of the District of 
Columbia, under the direction of the Commissioners 
of said District, to adopt such measures as may be 
necessary to facilitate the enforcement hereof, and 
prepare rules and regulations with regard to the 
proper method of collecting and examining drugs and 
articles of food in said District.” 

Section 3 (b) of the Act defined the word “adulterated” as 
meaning seven different types of deficiency or unwholesome¬ 
ness applicable to food generally, and in the cases of eleven 
specified items of food as meaning the presence or absence of 
certain elements or characteristics, notably: 

“* * * eighth, in the case of milk, if it contains less 
than three and one-half per centum of fat, less than 
nine per centum of solids not fat, and contains more 
than eighty-seven and one-half per centum of water; 
in the case of cream, if it contains less than twenty 
per centum of butter fat; ninth, in the case of but¬ 
ter or cheese, if it is not made exclusively from milk 
or cream, or both, with or without common salt; the 
butter, if it contains more than twelve per centum of 
water, more than five per centum of salt, and less 
than eighty-three per centum of fat; * * 

It will be noted that by the Act approved August 7, 1894, 
supra, the Ordinance of 1S71 was declared to have the same 
force and effect within the District of Columbia as if enacted 
by Congress in the first instance. Consequently, the authority 
vested in the Commissioners by Sec. 4 of the Act of 1898, 
supra, to direct the Health Officer of the District of Columbia 
to adopt measures for the enforcement of the latter act was 
necessarily limited by the terms of the Ordinance of 1S71. To 
remedy that situation Congress, by the Joint Resolution ap¬ 
proved February 2S, 1S99 (30 Stat. 1390; sec. 6-114, D. C. 
Code, 1940) provided: 

“The Commissioners of the District of Columbia are 
hereby authorized and empowered, in making regu- 
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1 lations under the authority conferred by Congress, to 
alter, amend, or repeal any of the ordinances of the 
late Board of Health of said District which were 
legalized by joint resolution approved April twenty- 
fourth, eighteen hundred and eighty, whenever in 
their judgment the public interest requires it.” 

From time to time, the Commissioners, acting under the 
Joint Resolution of 1S99, adopted additional regulations to 
prevent the sale of unwholesome food in the District of Col¬ 
umbia, these additional regulations being added as Sections 6a, 
6b, 6c, 6d, 6e, and 6f, 12, 12a, 13, 14, 15, 16 and 17 to the 
‘‘Ordinance to prevent the sale of unwholesome food in the 
District of Columbia”, and are set forth on pages 19 through 
22 of Appellant’s brief. 

Also acting under authority of the Joint Resolution of Feb¬ 
ruary 28, 1S99, the Commissioners on October 17, 1916, 
amended Sec. 4 of the “Ordinance to provide for the inspection 
of streets, food, live stock, fish, and other marine products” by 
giving the food inspectors additional authority to “denature” 
unwholesome food condemned by them. 

As of July 1, 193S, the Health Department of the District 
of Columbia issued a pamphlet entitled “Laws and Regula¬ 
tions Relating to Food—In Force in the District of Columbia, 
July 1,193S”, in which was set forth the “Ordinance to prevent 
the sale of unwholesome food in the District of Columbia”, 
Sections 1 to 6, inclusive, of which were adopted in 1S71, legal¬ 
ized in 1SS0, and given the force and effect of Acts of Congress 
by the Act of 1S94, supra; and Sections 6a, 6b, 6c, 6d, 6e, 6f, 
7, S, 9, 12, 12a, 13, 14, 15, 16 and 17 of which were added from 
time to time by the Commissioners in accordance with the 
Joint Resolution of 1S99, supra. 

SPECIAL LEGISLATION RELATING TO CANDY 

AND MILK 

Candy has been the subject of special legislation. The “Act 
to prevent the adulteration of candy in the District of Colum- 
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bia, approved May 5, 1S9S, (30 Stat. 398; Sec. 33-201, et seq., 
D. C. Code, 1940) provides: 

“That no person or corporation shall, by himself, 
his servant, or agent, or as the servant or agent of 
any other person or corporation, manufacture for sale 
or knowingly sell or offer to sell any candy adulter¬ 
ated by the admixture of terra alba, barytes, talc, or 
any other mineral substance, by poisonous colors or 
flavors, or other ingredients deleterious or detrimental 
to health. 

“SEC. 2. That any person or corporation convicted 
of violating any of the provisions of this Act shall be 
punished by a fine not exceeding one hundred dollars. 

The candy so adulterated shall be forfeited and de¬ 
stroyed under the direction of the court. 

“SEC. 3. That it is hereby made the duty of the 
prosecuting attorneys of the District of Columbia to 
appear for the people and to attend to the prosecu¬ 
tion of all complaints under this act in all the courts 
of said District. 

“SEC. 4. That this Act shall take effect upon its 
passage.” 

The “Act to regulate the sale of milk in the District of 
Columbia, and for other purposes,” approved March 2, 1895, 
28 Stat. 709, prohibited the keeping or maintaining in the 
District of Columbia of a dairy or dairy farm, or the bringing 
or sending into the District of Columbia for sale of any milk, 
without a permit so to do from the health officer of said Dis¬ 
trict, and provided: 

“SEC. 6. That no person shall offer or have for 
sale in the District of Columbia any unwholesome, 
watered, or adulterated milk, or milk known as swill 
milk or milk from cows that are fed on swill, garbage, 
or other like substance, nor any butter or cheese made 
from any such milk. 
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“SEC. 7. That no person shall knowingly offer or 
have for sale any milk containing more than eighty- 
eight per cent of watery fluid and less than twelve per 
cent of total milk solids, of which at least three per 
cent shall be fat. 

“SEC. S. That no person shall sell, exchange, or de¬ 
liver, or have in his custody or possession with intent 
to sell, exchange, or deliver, skimmed milk contain¬ 
ing less than nine and three-tenths per cent of milk 
solids, inclusive of fat.” 

In 1903, in Wiegand v. District of Columbia, 22 App. D. C. 
559, the defendant was charged with the offense of selling and 
offering for sale milk which contained less than 3*4 per cent 
of butter fat, contrary to and in violation of the Act of Con¬ 
gress approved February 17, 1S9S. The defendant was found 
guilty. In affirming the judgment this Court held: 

“Upon comparing the provisions of the acts of 1S95 
with those of the later act of 1S9S, such as relate to 
the subject-matter of this prosecution, we think it 
clear beyond reasonable doubt, that § 13 of the for¬ 
mer act has been repealed by operation and fair in¬ 
tendment of 4, 6, 7. and S of the latter act of 1S98; 
and this was simply affirmed by the last section of the 
act of 1S9S, when it declared that all acts and parts 
of acts inconsistent therewith were thereby repealed. 

It is conceded that § 7 of the act of 1S95 was repealed 
by the provisions in the subsequent act changing the 
marketable standard of milk; and we think § 13 of 
the act of 1S95 is also repealed, because inconsistent 
with the provisions of the latter act, and because the 
provisions of the latter act were intended to furnish 
the one general and sole rule upon the subject. The 
act of 1S95 however, is only impliedly repealed by the 
subsequent act of 1S9S. so far as the provisions of the 
latter act are repugnant to it, or so far only as the 
latter statute, making new provisions, is plainly in¬ 
tended as a substitute, for provisions contained in 
the former act. (Citing). It was not, clearly, the 
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purpose or intention of Congress, in passing the act 
of 1S9S, to keep in existence two different methods of 
examining and testing milk, any more than it was to 
keep in existence two different standards or tests of 
the purity of the article. * * * The whole subject of 
the retail sale and disposition of drugs and articles of 
food, including milk, has, by the act of 1S98, been 
placed under the supervision and regulation of the 
health department of the District, subject to the con¬ 
trol of the commissioners, as a means of protection 
against adulteration and impurity of the articles of¬ 
fered for sale. As we have seen, the health officer is 
required to adopt such measures as may be necessary 
to facilitate the enforcement of the act, and to pre¬ 
pare rules and regulations with regard to the proper 
method of collecting and examining drugs and articles 
of food; and this power fully embraces the method of 
examining and testing milk as prescribed in § 13 of 
the act of 1S95.” 

In District of Columbia v. Simpson, 47 App. D. C. 6. (1917) 
it was charged that defendant ‘‘did bring into the District of 
Columbia for sale, milk, without a permit from the Health 
Officer of said District so to do,” in violation of the provisions 
of the Act of March 2, 1S95 (2S Stat. 709). Defendant de¬ 
murred to the information on the ground “that there is no law 
making the allegations in the information an offense in the 
District of Columbia.” On motion of the corporation counsel 
the case was duly certified to this Court to determine whether 
the cause “should be prosecuted in the name of the District 
of Columbia for violation of section 2 of the Act of Congress, 
approved March 2, 1S95, or in the name of the United States, 
under section 2 or section 7 of the Act of Congress approved 
June 30, 1905, and known as the Pure Food Law.” In holding 
that the action was properly brought in the name of the Dis¬ 
trict of Columbia, this Court reviewed the pertinent provi¬ 
sions of the Acts of 1S95 and 1903, and held: 

“The statutes are not in conflict. The act of 1S95 
looks primarily to the regulation of the source of 
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supply, while the act of 1908 deals with the sale of 
misbranded and adulterated foods. The former act 
seeks to prevent the production of adulterated food, 
and the later act deals with it when placed upon the 
market. The former aims at the regulation of the 
sources of supply to secure sanitary conditions and 
surroundings, and the later operates when the milk 
reaches the District and is subject to tests as to mis¬ 
branding and adulteration. Repeals by implication 
are to be avoided when the two acts, by reasonable 
construction, can be made to harmonize. The two 
statutes here in question are harmonious, and the 
enforcement of one in no way interferes with the 
enforcement of the other.” 

By the Act approved February 27, 1925, (43 Stat. 1005; 
Sec. 33-301, et seq.. D. C. Code, 1940) entitled “An Act to 
regulate within the District of Columbia the sale of milk, 
cream and ice cream, and for other purposes,” Congress pro¬ 
vided the standards which presently govern milk, cream and 
icd cream in the District of Columbia, and repealed all acts 
and parts of acts inconsistent therewith. 

THE FOOD AND DRUG ACT OF 1903 

The Food and Drug Act of 1906 (21 U. S. C. A., Sec. 1, et 
seq.) made it unlawful for any person to manufacture within 
any Territory or the District of Columbia any article of food 
or drug which is adulterated or misbranded, within the mean¬ 
ing of that Act, and, in Section 7 provided a new definition of 
“adulterated”. The effect of this new definition upon the Act 
of 1S98 (Sec. 33-101, et seq., D. C. Code, 1940), supra, was 
decided by this Court in 1909 in the case of District of Col¬ 
umbia v. Coburn, 35 App. D. C. 324. In that case the defen¬ 
dant was prosecuted for selling reworked rancid butter under 
the Act of 1S9S which provided that an article of food should 
be deemed to be adulterated within the meaning of that Act 
“if it is colored, coated, polished, or powdered, whereby dam¬ 
age is concealed; or if it is made to appear better or of greater 
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value than it really is,” whereas the Act of 1903 provided that 
an article of food should be deemed to be adulterated “if it be 
mixed, colored, coated, or stained in a manner whereby dam¬ 
age or inferiority is concealed.” A motion to quash the in¬ 
formation was granted by the Police Court. In affirming the 
judgment of the Police Court, this Court held: 

“* * * While the act of 1S98 is local in character, and 
the act of 190(5 general, the later act prohibits the sale 
within the District of Columbia of any article of food 
mixed in a manner whereby damage or inferiority is 
concealed. Clearly this provision is sufficiently com¬ 
prehensive to include the offenses herein described; 
and this being the case, we are constrained to hold 
that it supersedes the provision in the earlier act 
covering the same subject. While repeals by impli¬ 
cation are not favored, where there is clearly repug¬ 
nancy between the later and the earlier statutes, they 
cannot subsist together, for that would amount, in a 
case like the present, to prescribing two rules to gov¬ 
ern a single offense. Weigand v. District of Columbia, 

22 App. I). C. 539. Under the act of 1S9S, this in¬ 
formation was required to be brought in the name of 
the District of Columbia, and the conviction was 
punishable by a fine of not less than So or more than 
$100. The act of 1906 requires the prosecution to be 
brought by the United States Attorney, and the pen¬ 
alty provided in that act is much more severe than 
the penalty provided in the earlier act. The repug¬ 
nancy, therefore, of the provisions of the two acts 
relating to this subject is clearly apparent. It is not 
likely that the public interests will suffer by this rul¬ 
ing. s'nee the later act apparently affords ample pro¬ 
tection against the illegal sale of process butter. 

“Our attention has been directed to the act of Con¬ 
gress approved May ISth, 1910, entitled ‘An Act 
Making Appropriations to Provide for the Expenses 
of the Government of the District of Columbia for 
the Fiscal Year,’ etc., in which an appropriation is 
made to enforce said act of February 17, 1S9S. This 
anpropriation, however, merely indicates that it was 
the intent of Congress to repeal said Act of 1S9S only 
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in so far as its provisions were repugnant to the pro¬ 
visions of the later act/’ 

The first seven definitions of “adulterated” contained in the 
Act of 1S9S were thus superseded by-the definitions contained 
in the Act of 1906. 

The eighth and the ninth definition, in part, of “adulter¬ 
ated” as set forth in the Act of 1S9S were superseded respec¬ 
tively by the Act of February 27, 1925, (43 Stat. 1004), en¬ 
titled “An Act to regulate within the District of Columbia the 
sale of milk, cream and ice-cream, and for other purposes” 
(Sec. 33-301, et seq., D. C. Code, 1940); and the “Act to define 
butter and provide a standard therefor” approved March 4, 
1923 (21 U. S. C. A. Sec. 6). 

It will be noted that the definition of “adulterated” con¬ 
tained in the Act of 1S9S, as set forth in Sec. 33-103, D. C. 
Code, 1940, begins with the remaining portion of the ninth 
definition, relating to cheese. 

SEC. 47-2301, et seq., D. C. Code 1940 
“GENERAL LICENSE LAW” 

The Act approved July 1, 1932. (47 Stat. 550; Sec. 47-2301. 
et seq.. I). C. Code. 1940). entitled “An Act to amend Section 
7 of an Act entitled ‘An Act making appropriations to provide 
for the government of the District of Columbia for the fiscal 
year ending June 30, 1903. and for other purposes,’ approved 
July 1. 1902. and for other purposes” provides: 

“SEC. 47-2301: No person shall engage in or carry 
on any business, trade, profession, or calling in the 
District of Columbia for which a license fee or tax 
is imposed by the terms of this chapter without hav¬ 
ing first obtained a license so to do.” 

“SEC. 47-2327: (a) Commission merchants dealing 
in food or food products shall pay a license fee of $5 
per annum, (b) Owners or managers of bakeries, 
bottling establishments, candy manufacturing .estab¬ 
lishments, grocery stores, ice cream manufacturing 
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establishments, meat shops, and market stands han¬ 
dling food or food products shall pay a license fee of 
So per annum: Provided. That if any licensee here¬ 
under shall conduct upon the same premises more 
than one of the callings herein listed, no additional 
fee shall be required, (c) Owners or managers of deli¬ 
catessens, ice-cream parlors, restaurants, soda foun¬ 
tains, or soft drink establishments shall pay a license 
fee of $15 per annum: Provided, That if any licensee 
hereunder shall conduct upon the same premises more 
than one of the callings herein listed, or listed in par¬ 
agraph (b) of this section, no additional fee shall be 
required. Within the meaning of paragraph (c) Of this 
section, a restaurant shall be any place where food 
or refreshments are served to transient customers to 
be eaten on the premises where sold, (d) Wholesale 
dealers in fish or other marine products shall pay a 
license fee of $30 per annum, (e) Owners or mana¬ 
gers of dairies shall pay a license fee of $160 per an¬ 
num. (f) All dealers in food or food products not 
listed herein, or elsewhere in this chapter, shall pay 
a license fee of $5 per annum. 

The Report of the House District Committee on H. R. 

1163S, which became the License Act of 1932, stated: 

‘'The present license law of the District of Colum¬ 
bia is found in Section 7 of the act of Congress ap¬ 
proved July 1, 1902, and certain amendments there¬ 
to. During the years which have elapsed, conditions 
have materially changed. Classes of business, which 
at the time were flourishing, are now little heard of. 
Other classes of business have taken their places. Un¬ 
der our present license law, trades and occupations 
which require inspections at a cost to the District, 
are not required to pay any license tax; whereas, 
other trades and occupations operated at no expense 
to the District, are charged for the privilege of en¬ 
gaging in business. * * * 

“The purpose of this bill is to remove existing in¬ 
equalities and inequities. In a few instances the 
license is required for regulatory purposes. In other 
cases, the tax is fixed as compensation for the use of 


public space. But for the most part, the license taxes 
imposed are based solely upon the cost of the required 
inspections. The inspections, dependent upon the 
character of the business involved, are made by one 
or more of the following agencies: the police depart¬ 
ment. the electrical department, the inspector of 
plumbing, the fire department, the health depart¬ 
ment. the superintendent of weights and measures 
and the inspector of buildings. Many of the classes 
of business now subject to license taxes are relieved 
of this burden in the bill for the reason that no in¬ 
spections are required, no public space is occupied, 
and no regulatory authority need be exercised. On 
the other hand, those businesses now escaping the 
payment of license taxes, but which require inspec¬ 
tion or supervision, or occupy public space, are made 
by this bill subject to the payment of fees. The plan 
of taxation here adopted is similar to that now in 
force in most of the cities of the United States. 

* ***** * 

“Appended hereto as part of this report is a sched¬ 
ule showing the license taxes, if any, now paid by the 
various businesses listed therein, together with the 
license taxes proposed under this bill, with the 
amount of estimated revenue to be derived therefrom. 


* 

Business to 

Present 

Proposed 

Estimated 

be licensed 

tux 

tax 

Receipts 

Abbatoirs or 

None 

$ 100.00 

$ S00.00 

slaughterhouses 
(par. 16) 




Commission mer¬ 
chants, food, 

S40.00 

5.00 

175.00 

(par. 27a) 

Bakeries, grocery 

Xone. ex¬ 

5.C0 

10,000.00 

stores, etc. 

cept deal¬ 



(par. 27b) 

ers in 



markets, 




$5.00 



Restaurants, etc. 

(par. 27c) 

S1S.0J 

15.00 

29.775.00 

Fish dealers, 
wholesale 

X one 

30.00 

420.00 

(par. 27d) 

Dairies 

None 

160.00 

1,920.00 

(par. 27e) 

Food dealers— 

Xone 

5.00 

500.00" 


other 
(par. 27f) 
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Having in mind that the License Act of 1932 provided for 
license fees commensurate with the degree of inspection, super¬ 
vision or regulation to be exerted by the District with respect 
to particular licensees, the fees of SI60 and So for dairies and 
bakeries, respectively, indicate the degree of supervision con¬ 
templated for those businesses. 

Sec. 47-2344, D. C. Code, 1940, provides: 

“The Commissioners of the District of Columbia are 
authorized and empowered, when in their discretion 
such is deemed advisable, to require a license of other 
businesses or callings not listed in this chapter and 
which, in their judgment, require inspection, super¬ 
vision, or regulation by any municipal agency or 
agencies and to fix the license fee therefor in such 
amount as, in their judgment, will be commensurate 
with the cost to the District of Columbia of such 
inspection, supervision, or regulation, and are further 
authorized and empowered in their discretion to mod¬ 
ify any of the provisions of this chapter so far as 
eliminating therefrom any business or calling in this 
chapter required to be licensed, or to raise or lower 
the amount of the license fee provided in this chap¬ 
ter, as the cost of inspection, supervision, or regula¬ 
tion is raised or lowered.” 

Acting under that provision, the Commissioners, on October 
30, 1942, 

“ORDERED: That under authority of the License 
Act approved July 1, 1932, it having been determined 
that the cost of inspection has been increased since 
the passage of the License Act on July 1. 1932, owners 
or managers of ice cream manufacturing establish¬ 
ments and ice cream mix manufacturing establish¬ 
ments shall pay a license fee of $100 per annum, 
effective November 1, 1942.” 
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Section 47-2345, D. C. Code, 1940, provides: 

‘The Commissioners are further authorized and 
empowered to make any regulations that may be 
necessary in furtherance of the purpose of this chap¬ 
ter and to revoke anv license issued hereunder when, 
in their judgment, such is deemed desirable in the 
interest of public decency or the protection of lives, 
limbs, health, comfort, and quiet of the citizens of the 
District of Columbia, or for any other reason they 
may deem sufficient.” 

It is clear that the primary purpose of the License Act of 
1932 was to provide the District with authority to impose 
license fees commensurate with the cost to the District of 
inspection, supervision, or regulation. Any regulations made 
by the Commissioners under authority of Sec. 47-2345 would 
be limited to the issuance or revocation of licenses. In other 
words, the authority granted under that section was not a 
general grant of police power to the District of Columbia, if 
for no other reason than that such authority had already been 
delegated, to the extent deemed sufficient by Congress, by the 
Resolution approved February 26, 1S92, 27 Stat. 394, Sec. 1- 
226, D. C. Code, 1940. 

SEC. 22-3416, et seq., D. C. CODE, 1940. 

Following approval of the Federal Food, Drug, and Cos¬ 
metic Act of 1938 the Health Officer of the District of Colum¬ 
bia requested advice from the Commissioners as to the effect 
upon the District food inspection service of the Act of 193S. 
In answer, the Commissioners forwarded to the Health Officer 
an opinion of the Corporation Counsel, as follows: 

“On February 17, 1S9S, Congress enacted a Pure 
Food and Drug Act for the District of Columbia alone 
(30 Stat. 246). This remained the law until June 30, 

1906, when a National Pure Food and Drug Act was 
passed which prohibited the manufacture or sale of 
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adulterated or misbranded food or drugs in interstate 
commerce or in the District of Columbia or the terri¬ 
tories of the United States (34 Stat. 768). This later 
Act was held by our Court of Appeals in the case of 
District oj Columbia v. Coburn, 35 App. D. C. 324. to 
supersede the Act of 1S9S in so far as the two were 
inconsistent. The Act of 1906, however, vested in 
the local inspection agencies of the states, territories 
and the District of Columbia the authority to detect 
violations of the Act and to cause the same to be 
prosecuted by making reports of such violations to 
the proper district attorney. The Act of 1906 was ex¬ 
pressly repealed by the Federal Food, Drug and Cos¬ 
metic Act of June 25, 193S (52 Stat. 1040). This Act 
relates to interstate commerce, but interstate com¬ 
merce is defined therein to include ‘commerce within 
the District of Columbia/ Under this Act reports of 
violations to the district attorney are made only by 
the Secretary of Agriculture. 

“It is obvious that Congress intended the Act of 
193S, which by its terms is made applicable to com¬ 
merce within the District of Columbia, to cover in 
the District the entire field to which that Act relates 
and to deprive the Commissioners of power to pro¬ 
mulgate regulations upon the same subject. The 
Health Officer states that the Model State Food. Drug 
and Cosmetic Act, which he desires to have promul¬ 
gated in the form of regulations, quite closely follows 
the Federal Act. Congress certainly did not intend 
that the Commissioners could by regulations, adopt 
in substance an Act of Congress, which regulations 
must of necessity be enforced by a different agency 
from that prescribed in the Act, be prosecuted in the 
name of the municipality instead of the United States 
as required by the Act, and punished by penalties 
much lighter than those imposed by the statute. 
******* 

“It may be that there still is power remaining in 
the Commissioners to make certain regulations re¬ 
garding food, drugs and cosmetics if the Act of 193S 
does not cover the particular matters to which such 
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regulations might relate. These questions will be 
passed upon when specifically presented. All we now 
hold is that the Commissioners'have no authority to 
adopt as regulations provisions similar to the Act of 
1938.” 

Thereafter, the Health Officer advised the Commissioners 
as follows: 

“According to an opinion just transmitted from the 
office of the Corporation Counsel the authority under 
which the Bureau of Food Inspection of the Health 
Department functioned in the* past is now abolished. 

In place of the direct, and often needed summary 
action, which the Department carried out up to now 
under the authority conferred upon the District Gov¬ 
ernment by Congress, it appears that now the food 
inspector's services are restricted to ‘examination and 
investigation,’ the results of which are then to be re¬ 
ported to the Secretary of the Department of Agri¬ 
culture who in turn may then proceed to the issuance 
of a libel of information and condemnation in the 
District Court. 

“It appears that no authority for summary action 
to deal with food stuffs unfit for human consumption 
is provided in the new Federal Act which, however, 
deprives the District of the right to act as in the past 
in its own defense. ; 

“In conformity with the opinion of the Corporation 
Counsel’s Office I have furthermore been obliged to 
instruct the Inspectors of the Bureau of Food Inspec¬ 
tion that until further notice summary action or the 
seizure or denaturing heretofore authorized is here¬ 
with abolished. 

“Assuming as I must, that the opinion of the Cor¬ 
poration Counsel’s Office concerning the matter here 
presented is correct, I wish to state most emphatically 
that in the judgment of this Department the new 
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Federal Act constitutes a limitation which seriously 
handicaps the food inspectors in the performance of 
their duties for the reason that since most of the food 
products condemned are quite perishable, it is not 
in the interests of efficient inspection and market 
supervision to permit such perishable foods to lay 
around for many weeks awaiting the issuance of a 
libel of information and condemnation in the District 
Court, and such a practice in this instance seriously 
jeopardizes the public health. 

“For these reasons it is urgently requested that the 
Commissioners seek clarification and correction of 
this handicap upon the Department’s Food Inspec¬ 
tion Service.” 

Acting in accordance with the recommendation of the 
Health Officer the Commissioners forwarded to the Chairman 
of the Senate District Committee and to the Speaker of the 
House of Representatives the draft of proposed clarifying 
legislation. 

The Commissioners’ bill was introduced as H. R. 5G94, 77th 
Congress. The House and Senate District Committees re¬ 
ported the bill favorably, the Committee reports stating: 

“The Committee on the District of Columbia, to 
whom was referred the bill (H.R. 5694) to prevent 
the sale of unwholesome food in the District of Col¬ 
umbia, having considered the same, report favorably 
thereon without amendment with the recommenda¬ 
tion that the bill do pass. 

“The purpose of H. R. 5694, which was introduced 
at the request of the Commissioners of the District 
of Columbia, is to return to the Health Officer of the 
District of Columbia authority he formerly possessed 
to condemn unwholesome food offered for sale with¬ 
in the District. 

“Prior to enactment of the Federal Food. Drug, and 
Cosmetic Act, approved June 23, 1939, which took 
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effect 12 months later, the Health Officer of the Dis¬ 
trict of Columbia was empowered to condemn, de¬ 
nature, seize, or remove any food offered for sale in 
the District which was found to be unwholesome or 
unfit for human consumption. The Federal Food and 
Drug Act. the purpose of which was ‘to prohibit the 
movement in interstate commerce of adulterated and 
misbranded food, drugs, devices, and cosmetics, and 
for other purposes,’ deprived the Health Officer of 
this authority by including in its definition of inter¬ 
state commerce ‘commerce within the District of Col¬ 
umbia or within any other Territory not organized 
with a legislative body.’ 

“Under the Federal act, any article of food that is 
adulterated or misbranded when introduced into in¬ 
terstate commerce shall be liable to be proceeded 
against on libel of information and condemned in 
any district court of the United States within the 
jurisdiction of which the article is found. This is a 
slow and lengthy process. 

“Return to the health officer of the powers former¬ 
ly possessed by him with respect to condemnation of 
unwholesome food is essential to the protection of 
persons within the District of Columbia. The local 
health department has the proper organization for 
prompt and strict enforcement of pure-food standards 
within the District, and the exercise of such author¬ 
ity would require no funds other than those which 
have been appropriated for the functions of the 
health department. 

“It is specifically provided in the bill that it shall in 
no respect be considered as a repeal of any of the 
provisions of the Federal Food. Drug, and Cosmetic 
Act, but shall be construed as supplemental thereto. 


“For the foregoing reasons the committee and offi¬ 
cials of the District of Columbia urge enactment of 
H. R. 5094.” (Italics supplied.) 
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The bill was passed by both houses and approved on Decem¬ 
ber 16, 1941, and is shown in the District of Columbia Code. 
1940, Supp. IV', as Title 22, Chapter 34. It provides: 

“UNWHOLESOME FOOD 

. “22-3416. SALE OF UNWHOLESOME FOOD 
PROHIBITED. 

No person shall sell, or cause to be sold, or offer for 
sale any food which is unwholesome or unfit for use. 

“22-3417. ‘FOOD’ DEFINED. 

For the purposes of sections 22-3416 to 22-3422 
the term ‘food’ means any article for consumption by 
a human being or an animal. 

“22-341S. DUTY OF HEALTH OFFICER. 

It shall be the duty of the health officer of the Dis¬ 
trict of Columbia, and he or his duly appointed agent 
is hereby authorized, to inspect all food possessed or 
offered for sale, and condemn, denature, destroy, seize 
or remove such food as may be unfit for consumption. 

“22-3419. COMMISSIONERS TO MAKE RULES 
AND REGULATIONS. 

The Commissioners of the District of Columbia 
are authorized to make such rules and regulations as 
mav be necessary to carry out the provisions of sec¬ 
tions 22-3416 to 22-3422. 

“22-3420. PROSECUTION FOR VIOLATIONS. 

Prosecutions for violations of any of the provisions 
of sections 22-3416 to 22-3422 or of any regulations 
promulgated thereunder shall be on information in 
the police court of the District of Columbia by the 
corporation counsel of the District of Columbia or 
any of his assistants. 
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“22-3421. PENALTY FOR VIOLATIONS. 

Any person vioating any of the provisions of sec¬ 
tions 22-341(3 to 22-3422 or any of the regulations 
promulgated thereunder shall, upon conviction, be 
lined not more than $300 or imprisoned for not more 
than ninety days. 

“22-3422. SECTIONS 22-341G to 22-3422 SUPPLE¬ 
MENTAL TO FEDERAL FOOD, DRUG, AND 
COSMETIC ACT. 

Sections 22-341G to 22-3422 shall in no respect be 
considered as a repeal of any of the provisions of the 
Federal Food, Drug, and Cosmetic Act, but shall be 
construed as supplemental thereto.” 

DISTRICT OF COLUMBIA APPROPRIATION ACTS 
SUBSEQUENT TO THE ENACTMENT OF THE 
FEDERAL FOOD, DRUG AND COSMETIC ACT 

The District of Columbia appropriation act for the fiscal 
year 193S, approved June 29, 1937, (50 Stat. 376), contained 
the item: 

“For contingent expenses incident to the enforce¬ 
ment of the Act relating to the adulteration of foods 
and drugs in the District of Columbia approved Feb¬ 
ruary 17, 1S9S (30 Stat. 246-24S), an Act to prevent 
the adulteration of candy in the District of Colum¬ 
bia. approved May 5, 1S9S, (30 Stat. p. 39S), an Act 
for preventing the manufacture, sale, or transporta¬ 
tion of adulterated or misbranded or poisonous or 
deleterious foods, drugs, medicines, and liquors, and 
for regulating traffic therein, and for other purposes, 
approved June 30, 1906 (34 Stat. pp. 76S-772), and 
an Act to regulate, within the District of Columbia, 
the sale of milk, cream, and ice-cream, and for other 
purposes approved February 27, 1925 (43 Stat. pp. 
1004-100S), including traveling and other necessary 
expenses of dairy-farm inspectors and car tokens and 
passes for nurses, sanitary inspectors and food inspec- 


31 


tors; and including not to exceed $200 for special 
services in detecting adulteration of drugs and foods, 
including candy and milk, $7,000: PROVIDED. That 
inspectors of dairy farms may receive an allowance 
for furnishing privately owned motor vehicles in the 
performance of official duties at the rate of not to ex¬ 
ceed $312 per annum for each inspector.” 

The District appropriation acts for the fiscal years 1939 and 
1940 contained items couched in identical language. 

The District appropriation acts for the fiscal years 1941 and 
subsequent years 

(1939 52 Stat. 174 1943 50 Stat. 439 

1940 53 Stat. 1021 1944 57 Stat. 327 

1941 54 Stat. 323 1945 58 Stat. 51S) 

1942 55 Stat. 517 

reflected a change in the number of items for which appropria¬ 
tions were made but funds were provided for 

“* * * the enforcement of * * * the Act relating to 
the adulteration of foods, drugs, and candy, * * * the 
Act relating to the manufacture, sale, and transporta¬ 
tion of adulterated or misbranded or poisonous or 
deleterious foods, drugs, medicines,and liquors, and 
the Act relating to the sale of milk, cream and ice 
cream; * * *” 

The continued appropriation of funds for the enforcement 
of the Acts of 1S98 and 1925 after enactment of the Federal 
Food. Drug, and Cosmetic Act indicates, in the language of 
the Coburn case, supra, the intent of Congress to repeal the 
prior acts only in so far as their provisions were repugnant to 
the provisions of the later act. 

“UNWHOLESOME” FOOD 

In Neild v. District of Columbia, 71 App. D. C. 306, 309, 
this Court held: 
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"‘Within the District of Columbia, there is no divi¬ 
sion of legislative powers such as exists between the 
federal and state governments. Instead there is con¬ 
solidation thereof, which includes within its breadth 
all proper powers of legislation. Subject only to those 
prohibitions of the Constitution which act directly 
or by implication upon the federal government. Con¬ 
gress possesses full and unlimited jurisdiction to pro¬ 
vide for the general welfare of citizens within the 
District of Columbia by any and every act of legis¬ 
lation which it may deem conducive to that end. In 
fact, when it legislates for the District, Congress acts 
as a legislature of national character, exercising com¬ 
plete legislative control as contrasted with the limited 
power of a state legislature, on the one hand, and as 
contrasted with the limited sovereignty which Con¬ 
gress exercises within the boundaries of the states, 
on the other.” 

The statement contained in the Committee reports on H. R. 

5G94 (which became the Act of 1941) that 

“The local health department has the proper organi¬ 
zation for prompt and strict enforcement of pure- 
food standards within the District and the exercise of 
such authority would require no funds other than 
those which have been appropriated for the functions 
of the health department” 

leads to the question, what are the pure-food standards of the 

District of Columbia? 

The word “unwholesome”is defined as follows: 

“Unwholesome—Deleterious to health; insalubrious; 
unhealthful; * * * (2) Unsound in quality or condi¬ 
tion; diseased or decayed; corrupt; as unwholesome 
provisions.” 

Funk & Wagnalls New Standard Dictionary. 
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“Food is ‘unwholesome’ within statute prohibiting 
sale only when its consumption will render ill normal 
person in normal condition.” 

Mills Restaurant Co. v. Clark, 185 N. E. 470; 45 Ohio 
App. 25; 43 Words & Phrases (Perm. Ed.) 425. 

Since the only authority granted by Congress to the District 
Government (except in the cases of candy, milk, cream and ice 
ice cream) is that necessary to prevent “unwholesome” food 
being offered for sale, it is apparent that wholesomeness is 
the standard, and that “unwholesome” means food which is 
either deleterious to health, unsound in quality, diseased or 
decayed, or “adulterated” within the meaning of those por¬ 
tions of the Acts of 1S9S, 1906, 1923, 1925, and 1938 which are 
applicable to the District of Columbia. 

It is significant that the authority “returned” by the Act of 
1941 to the Health Officer is stated in the language used in the 
original delegation of authority to the inspectors of food by 
Sec. 4 of “An Ordinance to provide for the inspection of streets, 
food, livestock, fish and other marine products in the cities of 
Washington and Georgetown” of 1S71; that the Acts of 1S9S 
and 1941 prohibit the sale in the District of Columbia of adul¬ 
terated and unwholesome food, respectively; and that the 
Federal Pure Food and Drug Acts of 1906 and 193S prohibit 
the introduction into interstate commerce and the manufac¬ 
ture within any Territory (Sec. 201 of the 1938 Act defines 
“Territory” to include the District of Columbia) of adul¬ 
terated .foods as defined by those acts. 

Congress left to the States the regulation of manufacture of 
food. Except in the case of candy, milk, cream and ice cream, 
authority to regulate the manufacture of food has not been 
delegated to the District of Columbia. In the several Acts of 
Congress under which District authorities have regulated food, 
wdth the exceptions noted above, the emphasis has been upon 
food in its finished form, that is, food offered for sale to the 
consumer. The regulations made by the Commissioners which 
related to the manufacture of food related to # the maintenance 
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in a cleanly condition of the place of manufacture, and not to 
the process. 

Complete control by District authorities over every step in 
the production of food in its final form could be achieved by 
duplicating in the District Government the Federal food regu¬ 
latory service. It is clear from the report accompanying H. R. 
5694. the 1941 Act, that no such enlargement of the District 
service was contemplated. 

CONCLUSION 

The all-inclusive definitions of the Federal Food, Drug and 
Cosmetic Act had the effect of stripping the District of Col¬ 
umbia Government of the power it had exercised from 1S71 
to 193S to regulate food offered for sale in the District of Col¬ 
umbia. When that fact was brought to the attention of Con¬ 
gress it acted promptly to “return to the Health Officer (of 
the District of Columbia) * * * the powers formerly possessed 
by him with respect to condemnation of unwholesome food” 
offered for sale in the District of Columbia, but in so doing 
Congress specifically provided that the power thus revested in 
the District Government, which otherwise would have de¬ 
prived the federal service of authority in the District of Co¬ 
lumbia, was to be supplementary to the provisions of the Fed¬ 
eral Food, Drug, and Cosmetic Act. 

Congress by its appropriations has never provided funds, 
facilities cr personnel necessary to duplicate in the District of 
Columbia Government all of the functions in relation to the 
regulation of food through every phase of production which 
are performed by the federal service. 

The paramount consideration in the interpretation of the 
several statutes involved in this case is the effectual protection 
of the public from unwholesome food. It is the position of the 
Commissioners of the District of Columbia that the greatest 
protection of the public will be obtained by the combined ef¬ 
forts of the fedetal and District food inspection services. The 
Commissioners therefore urge the adoption by the court of the 
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third alternative set forth in its memorandum, namely, that 
the sale of food products within the District of Columbia is 
subject to regulation by the United States and the District of 
Columbia concurrently; that manufacture of food products, in 
those cases in which the District of Columbia is vested with 
regulatory authority, is subject to regulation by the United 
States and the District concurrently, and in all other cases is 
subject to regulation by the United States. 
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